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CONTRACT LAW. 
- What is a contract? 

A legally enforceable agreement that involves one or more promises, given for something in return 
Some agreements are not contracts such as social agreements and gifts  

- Why should promises be enforced? 
Moral arguments involve the concept of reliance and the societal significance that attaches itself to 
promises 
Economic arguments state that trade and commerce would not work without enforceable agreements   

- A law of contract or a law of contracts? 
There are different rules for different types of contract but there is a common core of principles  

- With the growth of legislation, how relevant is the common law of contract today?   
Although there is increasing statutory regulation, courts interpret statute using the common law as well 
as using it to fill the gaps left by statute, particularly those contracts with little statutory regulation 

The Practical Context 
Parties are frequently unequal in terms of  

Bargaining power 
Bargaining skill 
Access to relevant information  

Some contracts are freely negotiated, but most are contracts of adhesion (‘take it or leave it’), often in standard 
form 
The Importance of Contract Law 
Contract law is irrelevant to the question of most contract disputes as they usually get resolved by relationship 
consideration or Alternative Dispute Resolution (ADR) which is increasingly used, often reflected in pre-
agreed arbitration, mediation etc 
However, some disputes are resolved legally, or under the shadow of the law and most written contracts are 
drafted by lawyers, or regarding the law 
The International Dimension  
Focus in course on domestic Australian law, while sometimes noting approaches overseas  
How Australian contract law differs from other common law countries  

The push to reform/harmonise  
2012 review by federal government  
emphasis on international trade the codification option  
the codified option  
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PRIVITY. 
The Doctrine of Privity  
Essentially states that the contract is enforceable by and against the parties privy to the contract and is therefore 
not enforceable by or against third parties.  
There are three situations in which the doctrine of privity may need to be applied: 

1. Contracts benefiting a third party 
2. Contracts burdening a third party 
3. Transfer of contractual rights  

CONTRACTS CONFERRING A BANENEFIT ON A THIRD PARTY 
The Doctrine of Privity of Contract 
 

 
The Established Rule: the third party cannot enforce the contract as they are not privy to the contract 
The Rule has been in doubt  
US rule: intended beneficiaries can sue, incidental beneficiaries cannot   

o Trident v McNiece (1988) 165 CLR 107 
HC judges gave judgements that suggested they were attracted to the general view that someone who 
is clearly intended to receive benefit from a contract should be able to enforce it (i.e. towards US rule); 
but they stopped short of saying that. 

o Coulls v Bagot's (1967) 119 CLR 460 
Mr Coulls entered a contract to allow O’Neil Constructions to quarry part of his land.  In exchange, 
O’Neil was to pay royalties to Mr Coulls and his wife as joint tenants.  Following Mr Coulls’ death, 
his executor (Bagots) sought to determine whether O’Neil was required to pay the royalties to the 
estate or to Mrs Coulls. The wife had signed the contract. A majority of the High Court held that the 
royalties were payable only to the estate on the ground Mrs Coulls was not a party to the contract.  In 
discussing the issue of consideration, a majority of judges (concurring with Barwick CJ) concluded 
that where a promise is made to joint promisees then either promisee can enforce even though 
consideration only moved from one. 

 
o Wilson v Darling Island [1956] HCA 8 

Contract between carrier and signee (person to whom the goods are being sent). For the goods to be 
loaded/unloaded from the ship – the work was subcontracted to the Stevedore company. As part of the 
bill of landing (contract), the carrier requires the consignee to exempt it from any liability for damaging 
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the goods while in transit as if there is an exclusion clause, the goods will have to be insured. Exclusion 
clause exempted not only the carrier but also the servants, employees, agents, sub-contractors etc. 
whilst being loaded/unloaded. Goods were damaged due to negligence and Wilson sues Darling Island 
in the tort of negligence. Darling Island says you cannot sue us because you promised you wouldn’t 
sue us, (not carrier agents or subcontractors) and we are a subcontractor. Wilson successfully argued 
that Darling Island could not rely on the exclusion clause because even though they had been promised 
to have liability excluded, the promise was made as part of a contract between the consignee and 
Darling Island, Darling Island were not privy to the contract and therefore couldn’t enforce it.  

 
o Trident v McNiece (1988) 165 CLR 107 

Injury on the site whereby McNiece had to pay, Trident argued that it had no obligation to pay out 
under the insurance policy because, while McNiece was not privy to the insurance contract, they were 
recognised as someone insured, but they were a third party and therefore couldn’t enforce it. The High 
Court held that there was no exception to the privity doctrine and gave thought to changing the privity 
doctrine but instead said that in an insurance context, if someone is named as not being insured, they 
should be able to enforce it; therefore, creating an exception for insurance. Parliament had already 
taken that step by introducing the Insurance Contracts Act 1984 – already allowing third party 
beneficiaries to enforce it.    

 
Getting Around the Doctrine  

- Agency arrangements 
If B contracts with A, with A acting as an agent for C, then the contract is really between B and C  
A (the agent) must have authority to contract on behalf of C (the principal) 	
Authority may be actual or ostensible  

o Harris v Burrell & Family [2010] SASC 184 
Burrell loaned money - contract for loan was to be signed by a director of each of the companies 
involved, Mr Harris signed as a director of his company - Harris not a party to the contract, signed as 
an agent of the company and therefore not privy. Part of the agreement was a promise whereby if the 
company didn’t repay the loan then Mr Harris promised to do so (accepted personal liability). The 
court held that even though the signing block had room for a signature by the directors of the company, 
the correct way to analyse it was that Mr Harris was signing in two capacities; as an agent but also in 
his own right to accept liability under the contract.    

- Enforcement by the promisee  
Promisee (A) may obtain order for specific performance against promisor (B) in favour of third party (C)  

o Beswick v Beswick [1967] UKHL 2 
Uncle sells business to nephew as long as nephew continues to share profits in business with the uncle 
and if the uncle dies his wife (aunt), no suggestion Mrs Beswick could be a party to the contract. Mr 
Beswick dies, nephew stops payment, wife sues, after death, his wife becomes the administratrix of 
his estate (everything that he owns) part of the assets is the right to enforce the contract with the 
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nephew. This is a form of property (chose in action) and she therefore can enforce the contract. The 
High Court granted specific performance against the nephew.  

But any damages for failure to confer benefit must reflect promisee’s loss, not third party’s  	
o Coulls v Bagot's (1967) 119 CLR 460 (Windeyer J)   

IF A sues B because B hasn’t conferred benefit on C, A can get damages but they will be nominal 
unless A can prove that they have suffered loss. IF A is willing to take action (sue), C can be granted 
specific performance.  

- Inferring a trust  
What is a trust?  

- express trust 
an arrangement where one party agrees to look after and deal with property which they own on behalf 
of someone   

- other types of trust (e.g. constructive, resulting)  
Trustee: owns property and looks after it on behalf of someone else 
Beneficiary: the someone else  
Promisee may hold the benefit of a contractual promise on trust for a third party  

 
Advantages of establishing a trust 	

- third party can require promisee to enforce the promise  
- promisee can obtain damages measured by third party’s loss  

If there’s a trust and A sues B, A can recover damages from C’s loss and A is obliged to hand the damages 
over.  
But when should a trust be inferred?  

o Trident v McNiece (1988) 165 CLR 107 
Can only infer a trust if parties intended to create a trust (narrow/ restricted view, there can be no trust): 
broader view, if it’s clear that C is intended to be benefitted by A and B, a trust is inferred 

o Kowalski v Mitsubishi Motors Australia Staff Superannuation Fund [2018] SASCFC 44  
Part of deed promised not to bring certain other claims against Mitsubishi or any of its associated 
entities (included the superfund) but the associated entities weren’t parties to the deed and there was 
nothing that suggested this was an agency arrangement. Held: clear that the associated entities intended 
to have the benefit and a trust was inferred and the Mitsubishi company was acting as a trustee on 
behalf of any of the other associated entities and it can therefore be enforced.  

If asked to advise when a third party is involved, should say that the third party cannot enforce the contract 
but may argue there is an inferred trust. It cannot be said whether the court will infer a trust, some courts will 
discuss intention, some will not.   
Statutory Reform 

- Insurance Contracts Act 1984 (Cth) ss 48, 49, 51   
- Property Law Act 1969 (WA) s ll   
- Property Law Act 1974 (Qld) s 55   
- Law of Property Act (NT) s 56   

 
CONTRACTS BURDENING A THIRD PARTY 
Contracts may not impose burdens on non-parties 
Exception for restrictive covenants affecting land use 

o Tulk v Moxhay (1848) 41 ER 1143 
A negative promise such as ‘I promise I won’t do something to my land’ (e.g. build over 3 stories) 
may be binding on successors in title 
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TRANSFER OF CONTRACTURAL RIGHTS 
Assignment of rights 	

- Law of Property Act 1936 (SA) s 15 (assignment in writing can transfer a right to enforce a contract)  
- equitable assignments (equity recognises validity of requirements)  

Assignment of obligations and novation (rules about what you can and cannot assign)    
Involuntary assignment on death or bankruptcy   
Negotiable instruments  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