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POLICE QUESTIONING
- Rationale is to get the suspects to confess or use evidence to encourage guilty plea.
- Need formal cautioning of suspects.

o Section 122 requires a formal caution, preserving the right to silence; that is “anything that is said may be used as
evidence in a court of law”

- Admission to police can only be admitted if proper procedure followed.
- New clear s89A Evidence Act – encourage suspect to submit new evidence
- If accused person knows something helpful in their defence the new rule encourages that they speak up early.
- Unlawful or improper police questioning:

o Tofilau v The Queen (2007) 238 ALR 650; [2007] HCA 39
o Em v The Queen (2007) 239 ALR 204; [2007] HCA 46
o Carr v Western Australia (2007) 239 ALR 415; [2007] HCA 47

“POLICE INTERVIEW”: WIDE AMBIT: CAREFUL WHAT YOU SAY TO POLICE

CASE: TOFILAU V THE QUEEN (2007) 238 ALR 650; [2007] HCA 39
FACTS: Professional evidence was elicited when the Vic police where conducting an undercover operation as members of a
Gang. In order to join the gang the Vic police said they had to disclose any murders to gain entry into the gang. The initiated
members were then promised the assistance of corrupt police officers to make the charges relating to the murders disappear
HELD: The defence of "involuntary confession” required the ACTUAL will of the defendant to be overborne. The will is not
overborne about by outright deception. Something more is required (like torture). Further, the defence has a narrow ambit and
will rarely apply to exclude confessions.
Two types of involuntary confessions:
Induced by threats or promises from a person in authority: if it was obtained by inducement by a person in authority AND it
was the suspect’s perception of the person’s authority that caused the inducement
Basal Involuntariness: Unreliable or otherwise in the exercise of the courts discretion. The confessions needed to made in the
exercise of free choice – not under duress, intimidation or undue pressure
AND…

CASE: EM V THE QUEEN (2007) 239 ALR 204; [2007] HCA 46
FACTS: Em was convicted of murder and a firearm offence as a result of a home invasion. The confessions were recorded by a
police officer in a public park (undercover) and had not been cautioned. He even said things this isn’t like the movies where you
have a microphone. Lying to the police officer said otherwise. The defence focused on section 90 of the evidence act to exclude
admissions made in those circumstances.
HELD: The High court said there is a difference between reliability of a confession, the proprietary of obtaining the confession
and fairness of admitting the confession into evidence. The High Court held that section 90 only turns on “fairness” and NOT
impropriety and that what is unfair will turn on the circumstances. Covert recording is not implicitly unfair.
AND…
CASE: CARR V WESTERN AUSTRALIA (2007) 239 ALR 415; [2007] HCA 47
FACTS: Carr was convicted of aggravated armed robbery. The primary evidence was his own admissions made to a police
officer. He had been questioned by police. However after the interview in the lock up area he then confessed to a police officer.
He did not know at the time he was under video surveillance and his admission was recorded.
HELD: In the High Court it was held that an interview included ANY conversation between police and a suspect. This was the
case whether formal or informal, and whether or not a meeting of the minds and taken place concerning the nature and
purpose of the conversation. Further, consent was not required for the confessions to be recorded. Lesson – be careful what
you say to police officers



PRE-TRIAL SILENCE (VEIL OF PROTECTION FOR A CRIMINAL ACCUSED)
- Not obliged to answer police questions or testify at trial – difficult to see operation in practice and locate source. No

instrument to enforce that right. However, there is case law.
- Jurisprudential body of law pre-trial and at-trial. The existence of the right is unclear. If you exercise your right to trial

at police interrogation can you answer some questions, do you have to be absolutely silent? Is it normal to be silent in
the face of accusations? Theory – that the accused always stay silent. What if you’re deceived out of speaking, or
deceived in making admissions in your role in the crime? Assume you are quiet in questioning but decide to testify in
the court proceeding. What if you run an alibi offence, should you have told that alibi during the questioning, would it
make your alibi more believable? Should jury be told this? What should silence mean to a jury? What should it not
mean?

- Evidence Act ONLY applies to court proceedings

EVIDENCE ACT 1995 - SECT 89 RIGHT TO SILENCE
(1) In a criminal proceeding, an inference unfavourable to a party must not be drawn from evidence that the party or

another person failed or refused:
(a) to answer one or more questions, or
(b) to respond to a representation, put or made to the party or other person by an investigating official who
at that time was performing functions in connection with the investigation of the commission, or possible
commission, of an offence.

[sub-sections deleted…]
a. What inferences may be drawn from a defendant not saying something?

i. The purpose of Section 89 is to protect the accused from any adverse inference from silence
ii. In certain EXCEPTIONAL CIRCUMSTANCES adverse inferences can be drawn from the silence of an

accused where:
1. Limited to situation where an accused fails to provide an explanation against strong

circumstantial case where ONLY they can provide an explanation OR
2. Certain cases where an accused person is expected to do something in their own

defence and failure to do so adverse inference will be drawn. The leading case is
Weissensteiner v The Queen HOWEVER note Dyers v The Queen

89A [EXCEPTION TO S89] EVIDENCE OF SILENCE IN CRIMINAL PROCEEDINGS FOR SERIOUS INDICTABLE
OFFENCES
(1) In a criminal proceeding for a serious indictable offence, such unfavourable inferences may be drawn as appear proper from
evidence that, during official questioning in relation to the offence, the defendant failed or refused to mention a fact:

(a) that the defendant could reasonably have been expected to mention in the circumstances existing at the time, and
(b) that is relied on in his or her defence in that proceeding. [Sub-sections deleted…]
Exceptions: Only operates after caution has been given, person has had an opp to obtain legal advice, does not
operate where the person is under 18, or has some cognitive disability.

SILENCE AT TRIAL: CASES BEFORE S20
Weissensteiner v The Queen (1993) 178 CLR 217 – Mason, Deane and Dawons J: ‘hypothesis consistent with innocence may
cease to be reasonable in the absence of evidence to support them. Evidence if any that exists is in the knowledge of the
accused.’ Not explicitly overruled. HC holds that it may apply to some circumstances.

CASE: WEISSENSTEINER V THE QUEEN (1993) 178 CLR 217
FACTS: Weissensteiner joined a couple as ship hand on a long voyage. The couple were expecting a baby and bought nappies
baby food etc… during the trip the couple dropped out of contact with everyone they knew and inter pole was contacted.
Weissensteiner after cruising for a further period returned without the couple. Their possessions were still on board. When he
was questioned about their whereabouts he gave conflicting explanations. He was charged with murder and at trial gave no
evidence
HELD: Since Weissensteiner was the only person in the world able to contradict the prosecution’s case (that is that he
murdered the couple) and elected not to do that, then the jury could draw an inference of guilt from his decision not to testify.



BACKGROUND (IMPORTANT): This principle originated in the rule of Jones v Dunkle and the inferences that can be drawn from
a party’s failure to adduce evidence that applies to civil and criminal proceedings. If a party would normally be expected to call
a witness or adduce evidence and choose not to call the witness or evidence and in the absence of an explanation to call the
witness or adduce the evidence a court might be entitled to infer that the evidence of that witness might not have assisted
that party. This has been applied in many cases.

a. However section 20 (see below) amends this common law position AND has been contemporaneous with
cases (see further below) that allow the application of Weissensteiner in a criminal trial because it so affects
the right to silence and the presumption of innocence. It should be noted that although not overruled its
application would “seem almost impossible now” (direct words of Leslie):

EVIDENCE ACT S20 - COMMENT ON FAILURE TO GIVE EVIDENCE
(1) This section applies only in a criminal proceeding for an indictable offence.
(2) The judge or any party (other than the prosecutor) may comment on a failure of the defendant to give evidence. However,
unless the comment is made by another defendant in the proceeding, the comment must not suggest that the defendant
failed to give evidence because the defendant was, or believed that he or she was, guilty of the offence concerned.

 Nothing adverse to the accused should be communicated to their refusal or willingness to remain silent.
 Nothing adverse can be inferred from a person’s choice to remain silent.

SILENCE AT TRIAL: CASES AFTER S20
RPS V THE QUEEN (2000) 199 CLR 620 – on trial for sexual assault of his daughter between 4-14. Evidence
came from daughter and mother, to which RPS made admission. RPS refused to give evidence, means that he did not
deny the evidence against him. In directing the jury, what to do with absence of evidence from accused, the accused
has messed the complainant’s allegations, in his statements by not admitting evidence he has denied the evidence. If
you are satisfied that he could have given knowledge of his own version of the events, if you are satisfied in circum
that you expect denial or contradiction from accused, then you are entitled to conclude, from the accused allegation
not to deny or contradict that evidence that it would assisted him in his trial
HC said Weissensteiner not applicable. Entire onus is on prosecution. Never or rarely expected that accused testify. S20
prevents judge commenting in any way that suggests the accused is guilty of the offence. In trial ENTIRE onuse on the
prosecution.

AFFIRMED IN……
AZZOPARDI V THE QUEEN (2001) 205 CLR 50 –.  Justice McHugh disagreed that is in an adversarial criminal
process there is no practical privilege right to silence, but there is a privilege to not incriminate. No right to admit. But
if they choose not to do something, they may face consequences by affecting the prosecution’s case.

DYERS V THE QUEEN (2002) 210 CLR 285 –
FACTS: Dyers was a leader of a cult called “KENYA.” A 13 year old girl attended a “processing
session” at which she alleges he sexually assaulted her. Dyers said he had an alibi. He said at the
time he had an appointment for an energy conversion session with a women called Wendy.
However he did not call Wendy as witness.

HELD: Trail judge directions:
-“You are not entitled to speculate on what the witness might have said had they been called.”
He also said:
-“they were entitled to draw an inference that the witness would not have assisted the party
who you would have accessed should have called the witness”
-“you do not have to draw the inference that I have suggested” “It was for the crown to prove
the charge and to do so beyond reasonable doubt and that there is no onus on the accused to
prove anything”

HELD:
-Court of Criminal Appeal agreed with directions



HOWEVER…
-HC held that the judge’s directions contravened section 20 of the evidence act “nothing must
interfere with the accused right to silence, nor with the presumption of innocence.”
McHugh J: Dyers was running an affirmative defence – he said he had an alibi and didn’t prove anything. Different if
Dyers said I didn’t do it. He did more than that. He was with Wendy but didn’t call her. Jury were entitled to think that
Wendy does not help this case because he didn’t call her.

1.1 UNIFORM EVIDENCE LAW: CHAPTER 1; EVIDENCE ACT 1995 (NSW)

 Purpose is to promote the accuracy of legal fact-finding – determining what the facts really are is the province of the
law of evidence.

 Facilitate those rules by regulating the proof of facts so that those substantive laws can be applied to true facts. If the
law of evidence impedes the discovery of the true facts, the substantive law is undermined.

 Accurate fact-finding is informed by a set of principles:
o Fact-finding should be rational

 Does not mean a rejection of unscientific beliefs. More that finding of facts should be based on
‘reasons’

o Relevant info should be available to the court
 Fact-finder should have access to all info that is capable of supporting rational reasoning about

the facts at issue in the proceedings.
o Irrational fact-finding should be discouraged

 Exclusionary rule in evidence law is fundamental to this.
 S56(2) – provides that the court does not take into consideration irrelevant info.

 Evidence that is not relevant in the proceeding is not admissible.
 Not subject to exceptions

 Regulation of the ‘risk of unfair prejudice’ of evidence. Evidence is prejudicial when it creates the
risk that the fact-finding process may become emotional instead of ration and objective; when it
may direct the fact-finder’s attention towards issues logically unconnected with the questions to
be decided at trial; or when it may make the fact-finder antipathetic to one of the parties.
Prejudicial evidence has a tendency to bypass the intellect. Judicial warning to not reason
irrationally is inefficient therefore exclusion may be the only method.

o Unreliable information should be treated with caution
 Involves identification and management of unreliable sources of information
 Applies to info that clearly provides rational support for a particular conclusion but where that

conclusion is nonetheless attended by significant doubt.
 Treatment of such info:

 Admit it but alert to tribunal of fact to the dangers of acting on it.
 Exclude evidence:

o First: Justified by arguing that a jury should not be trusted with it – the qn
being is the exclusion of this evidence more likely to promote or impede
accurate fact-finding?

o Second: Justified on the fact that there is some aspect which it makes
particularly difficult for anyone, incl jury to assess objectively. E.g. if jury learns
that the defendant confessed.

 APPLICATION OF UNIFORM EVIDENCE LAW
o S4(1) each statute applies to ‘all proceedings’ in a particular set of courts: [only applies to ‘proceedings’

that is disputes b/w parties where evidence is adduced]
 Top court (HC and Supreme Court)
 Courts ‘created by’ each jurisdiction’s parliament (does not apply to a body called the court but

has other functions such as a Coroner’s court) and
 Any person or body that exercises a law of that jurisdiction and ‘is req to apply the law’

 Does not apply to executive decision-makers but does to courts reviewing such
decisions.

 ‘proceedings’ incl bail, interlocutory, chambers and sentencing matters, there are
exemptions for: appeals to fed courts from courts not bound by uniform evidence law,
interlocutory matters and sentencing matters.

 LOCAL LAW



o S8 of each of the statutes provides that the statute ‘does not affect the operation of the provision of any
other Act’. So all other statutory rules of evidence override the uniform evidence law, whether they were
enacted before that law or after it.

 COMMON LAW
o S 9 of the state and territory statutes provides that they ‘do not affect the operation of a principle or rule of

CL or equity in relation to evidence…except so far as this Act provides otherwise expressly or by necessary
intendment’

o S10 provides for a court’s inherent power to control a proceeding
o Therefore, CL of evidence and procedure survives under the new statutes

1.2 BURDEN AND STANDARD OF PROOF: CHAPTER 17

 Burden of Proof
o Legal burden
o Determines which party fails if the court finds that  a particular fact in issue has not been proved to the

standard required
 Civil proceedings: lies on the party that alleges that fact i.e. those who allege must prove i.e. the

plaintiff.
 The defendant carries the burden of proving any further facts pleaded in the statement of

defence to est a defence. Where the statement merely involves the denial of the facts pleaded by
the plaintiff, the burden is entirely on plaintiff.

 Criminal Proceedings: defendant is presumed innocent. Prosecution therefore has burden.
 Prosecution carries the legal burden of proving (or disproving) every fact in issue.
 They must prove the facts that would constitute the offence, but must also prove that the

defendant was not acting in self-defence or under provocation.
 CL exception is defence of insanity: burden on defendant.

o Evidential burden
o Burden of leading sufficient evidence in relation to a particular fact so as properly to make that fact an issue

in the proceedings e.g. D leads evidence to raise the issue of self-defence properly.
 Civil proceedings: follows the legal burden. If a party carries the burden of proving a particular

fact in issue, then it also carries the burden of leading evidence for that issue.
 Criminal Proceedings: the party alleging a fact must lead evidence in support of the allegation.

Defence carries the evidential burden in relation to any facts that would constitute a defence,
while the prosecution obviously carries the evidential burden in relation to the facts that
constitute the offence.

o Burden of Proof on a voir dire
 Under s84(1) an admission is not admissible unless the court is satisfied that its making was not

influenced by violent, oppressive, inhuman or degrading conduct.
 If the class of evidence the item belongs to is said to be inadmissible, unless particular facts are

found to exist, then the burden of proving those facts will usually lie on the party opposing the
admission of evidence. Depends on the way the rule’s expressed.

 Under s84(1) the (legal) burden is clearly on the prosecution to prove that the making of the
admission was not influenced by such conduct.

 STANDARD OF PROOF
o Civil proceedings: ‘on the balance of probabilities’ (S 140(1))

 ‘More likely than not’
 If the tribunal is not satisfied that the case of the plaintiff is more probable than the case of the

defendant, then it must find for the defendant.
 Finding that the P case is more probable than the D will not itself suffice, as the court might

consider as both parties’ cases to be improbable.
 To succeed, P must satisfy the court that its case is more probable than not.



 If case based on circumstantial evidence, the circumstances must be sufficient to raise ‘a
reasonable and definite inference’, which is not dependent on conjecture (guesswork).

 S140(2)
o Without limiting the matters that the court may take into account in deciding

whether it is so satisfied, it is to take into account:
a) The nature of the cause of action or defence and
b) The nature of the subject matter of the proceeding and
c) The gravity of the matters alleged.

 ALRC suggested that actual persuasion is a necessary pre-condition to the making of a finding of
fact on the balance of prob.

o Criminal proceedings:
 Proved ‘beyond reasonable doubt’
 Any facts in relation to which the defendant bears the legal burden of proof (such as insanity)

need only to be proved to civil standard (s 141 (2)).
 Case based on circumstantial evidence – beyond reasonable doubt means no rational hypothesis

consistent with innocence.
 Where a particular fact constitutes an ‘indispensable link in a chain of reasoning towards an

inference of guilt’ then that fact must also be proven beyond a reasonable doubt’.
 Analogy of chain of proof is that it is a series of dependent links, if one breaks, it all

breaks
 Cable of proof is a series of independent strands gaining strength from combo, one

breaks, cable doesn’t break
 If prosecution has several independent strands none of them need to be proved BRD.

Standard of proof beyond reasonable doubt only applies to the actual elements of the
offence itself.

 If prosecution depends on a single chain of inferences, each to be proven BRD.
o Facts relevant to the admissibility of evidence

 Where the party seeking to adduce an item of evidence is required to prove a particular fact/s
before the evidence can be admitted, the standard of proof required is BOP. (s142(1)).

1.3 FACTS THAT CAN BE PROVED WITHOUT EVIDENCE: CHAPTER 18

 Judicial Notice
o When a fact is one of which judicial notice can be taken, a party is relieved of the obligation of leading

evidence to prove the fact.
o Party may request judge to take notice of a particular fact either during the presentation of its case (relieve

the party of obligation to lead evidence of the fact), or after it’s close (cure an omission by the party by
having the judge take notice of a fact that the party neglected to prove).

o Fact of judicial notice does not prevent a party from leading evidence of that fact, or even attempting to
prove that the fact is untrue.  (s144(4))

 Judicial notice can be taken of the following kind of facts:
o Facts relating to the state of the law in an Australian Jurisdiction

 Proof need not be given and judge is entitled to inform themselves in any way he or she sees fit.
 Not bound to accept submissions and can carry his own research into state of authorities s143(1)

“proof not required of (a) an Act, (b) a regulation,by-law (c) Proclamation, (d) instrument of
legislative character”

 S143(2) ‘a judge may inform themselves about those matters in anyway that judge thinks fit’
o Facts that form part of common knowledge , either generally or locally, and are not reasonably open to

question,
 S144(1)(a) proof not required about ‘knowledge that is not reasonably open to question’ and ‘I

common knowledge in the locality in which the proceeding is to be held or generally’




