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Week 5 Readings – Incorporation, Types of Companies, Shares, and Promoters 
LAWS256 – Business Organisations – 18/04/17 

 

The Process of Incorporation under the Corporations Act 

The Structure of the Corporations Act 

- Chapters, Parts, Divisions, and Subdivisions.  

Obtaining Incorporation 

- Incorporation is effected simply by written application by a single person (natural or corporate) 
and the corporation need not have any constitution, just one member (s 114) 

- The application is defined by s 117(2) and must include: 
o The type of company 
o Company name (can be reserved prior to incorporation – s 152, cannot be reserved if 

already reserved by a company or business names register, or is one which is 
unacceptable by s147) 

o Names and addresses of persons who consent to be members, directors, or secretary of 
the company (although one is enough to be director and secretary - ss 114 and 201F).  

o Its proposed registered office and place of business 
o Details of its proposed share capital or guarantee obligation.  

- ASIC will then register the company, give it an Australian Company Number, and issue a 
certificate of registration s118.  

- Ltd or Pty Ltd are required s 148(2) 
- The certificate of registration is conclusive evidence that all requirements of incorporation have 

been satisfied – s 1274(7A), H A Stephenson & Son Ltd v Gillanders Arbuthnot & Co 
(1931).  

- The Corporations Act generally provides for companies, but when the terms ‘corporation’ or 
‘body corporate’ are used, its reach extends to include corporations formed under other statutes 
or sources of power and to unincorporated bodies with some corporate characteristics – s 9.  

- All companies are registered in the State of their choosing are therefore are susceptible to certain 
specific State laws such as those regarding stamp duty on the transfer of shares.  

 

Practical Alternatives and Formalities 

- Shelf companies are created for future use to avoid lengthy processes of incorporation, or are 
created when existing companies cease to operate and lay dormant until they are needed again.  

- Under Pt 2B.3: s 133 a company may ratify a contract made on its behalf or for its benefit prior 
to its registration, as long as it is done within an agreed or a reasonable time.  

o If the company does not become registered, or does not choose to ratify the prior 
contract, the person who made the contract for the company is personally liable for 
damages and the company may be sued where it has received benefits under the pre-
registration contract but has not ratified it: s 131.  

o Note that the preceding contract is not signed by the company, such a contract is void; it 
is signed by an agent of the company pending ratification; Kelner v Baxter (1866) LR 2 
CP 174.  

- Once registration is complete, certain formalities are required before the company can 
commence trading; 

o appoint a public officer as required under income tax legislation 
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o appoint bankers  
o approve arrangements for signing cheques 
o consider whether to adopt a common seal and appoint an auditor 

 

The Types of Company under the Corporations Act (p 124-) 

Company Types and their Incidence 

- Section 112(1) provides for registration of six types of company: 

Proprietary Companies: 

1. Limited by Shares 
2. Unlimited with Share Capital 

Public Companies: 

3. Limited by Shares  
4. Limited by Guarantee  
5. Unlimited with Share Capital 
6. No Liability Company 

 

- A proprietary company may not have more than 50 non-employee shareholders and is 
constrained in the distribution of its securities. Are also subject to less rigorous regulation than 
public companies.  

- First step is proprietary/public; 
- Companies are then either  

o limited by shares, (98.8% of companies) 
o limited by guarantee (only public) (0.7% of companies) 
o unlimited company with share value, 
o no liability company (only available to public mining companies).  

 

- Prior to 1 July 1998 companies could exist as limited both by shares and guarantee, or as 
unlimited without a share capital; these remaining companies are unaffected by the closure of 
their category – s 1378.  

 

The Nature of Share Capital 

- Share capital is simply a device to allocate certain risks, rights and functions among participants 
in the business venture (risk of loss, right to profit, control).  

- Companies without share capital must allocate these rights and tisks by a different means.  

 

Share Capital Fund:  

- Share capital is that amount of money which members of the company agree to contribute 
permanently to the company. 

- Of the six types of companies, all have a share capital, except the company limited by guarantee.  
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Week 6 Lectures – Limited Liability, Corporate Personality, and Piercing the Veil 
LAWS256 – Business Organisations – 24/05/17 

 

Reasons for Limited Liability 

- The corporation allows people to undertake risk in ways that would not be undertaken otherwise, 
that is, limited liability allows for entrepreneurship.  

o Conversely, it may be argued that the government is perfectly capable for this process; 
the government can undertake the risk and operate unprofitable business.  

 

Salomon v Salomon & Co  

- Cornerstone of corporate law.  
- Principle of limited liability may also be known as the principle of Solomon 
- Solomon had a business making shoes and incorporated for 39,000 pounds, with 10,000 pounds 

of debentures issued to Solomon.  
o The 10,000 debenture must be paid before anyone else is paid 
o Another 5,000 pounds are borrowed from Bredo(?) as debentures.  

- The company becomes insolvent and the 10,000 debenture is still owed plus about 10,000 of 
others… The 5,000 to Bredo(?) is repaid.  

- All debtors call for repayment yet Solomon claims that he is only liable to forfeit his paid stake in 
the company and is liable for no more as his stake as the owner (albeit the director as well).  

 

Lee v Lee’s Air Farming Ltd  

- Lee was the sole owner and director of the company, and Lee acts effectively as an employee of 
the business as well as being the owner.  

- Lee crashes his plane and dies and his widow claims workers compensation.  
- Claim successful as Lee is both able to be an owner and a worker.  

 

Piercing the Veil 

- Under the Corporations Act s 588G directors will be exposed to personal liability for receiving 
debt where they knew or ought to have known that the company was insolvent 

- Same applies for a parent company for the actions of the subsidiary ss 588V-588X 

 

Fraud or Improper Conduct:  

- Gilford Morot Co Ltd v Horne [1933]  
o Horne’s employment is terminated and he breaches his restraint on trade clause.  
o His reasoning is that when he leaves the business, he opens a new company registered 

under his wife’s name (as a figurehead owner) and he acts as a director, and steals the 
work of his prior employer.  

o The Court noticed that per Salomon, a company must be ‘properly incorporated’ and 
reasoned that some companies (e.g. illegal, fraud, or to escape certain responsibilities 
such as to escape a restraint on trade clause) may be improperly incorporated.  
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o Horne was found to be in breach.  

Jones v Lipman 

- Lipman contracts to sell land to Jones  
- Lipman regrets this decision and registers a company, selling the land to the company as well 

o Lipman believes that the court will not specifically enforce the first contract based on the 
(correct) bar to equity that it will not specifically enforce a contract to the detriment of a 
third party (i.e. his new company) 

- The court rejected this as Lipman is using the corporate personality as a way to get out of his 
existing liabilities.  

 

Smith Stone and Knight v Birmingham Corporation 

- The court observed that if a number of questions are answered in the affirmative, a subsidiary 
company may actually be acting as an agent of the parent company, and thus the parent 
company is liable itself.  

- Were the profits treated as profits as the parent company?  
- Were those acting in the subsidiary acting on behalf of the parent company? 
- Was the parent company the ‘head and brains’ of the subsidiary?  
- Did the company governing the venture decide what should be done? 
- Did the company make the profits by the parent company’s skill and direction? 
- Was the parent company in effectual and constant control? 
- Basically, in short, who makes the money, decisions, and where does the money go? Ig it’s the 

parent company, the subsidiary is acting as an agent.  
- These questions seem straight-forward, however, they are not very clear; at what point is the 

parent company actually in control? How much of the profit needs to be transferred? How many 
of the directors need to be appointed?  

 

Corporate Personality within Corporate Groups 

- The Salomon principle applies even within corporate groups; each company is a separate legal 
entity.  

- Briggs v James Hardie & Co Pty Ltd  
o Many people were suing for asbestosis, and the directors are at first not concerned as it 

is usually one of two subsidiary companies which will be sued for the diseases, not the 
parent company which holds most of the capital and assets.  

- Quintex Australia Finance v Schroder Finance Ltd (?name?) 
o Held that a group can’t be looked at together, but each company must be looked at 

separately.  
o Also confirmed that while the corporate veil may be pierced, it is uncertain how such can 

occur and in what circumstances.  

 

Conclusion: 

- The corporate veil may be pierced, see Gilford, Lipman, and Birmingham, however, there is 
much doubt on when this can occur, brought by Briggs v James Hardie and Quintex, effectively 
creating a veil which cannot be pierced, except for blatant cases of fraud, or obvious agency.  


