
Week 6 Read Redmond Corporations and Financial Markets Law pages 170 to 190 and 201 to 210. (30) 

 Limited liability: 

- Nexus between corp personality and limited liability 

= in modern biz, corp personality sets function of marking out an asset pool against which creditors 

have prior claims 

= entity status partitions the asset pool from the personal assets of stakeholders 

= piercing the veil typically involves breaking the partition to expose the personal assets of shareholders 

and director’s to the claims of the firm’s creditors 

= absent such special circumstances, shareholders and directors are not liable for the debts of the corp 

= since liability of shareholders to contribute to this asset pool is limited to the amounts that are unpaid 

upon the shares that they hold and no minimum level of capital subscription is prescribed, the risk of biz 

failure may well fall upon the creditors of the company 

= that’s why it is so important for a company to have financial reporting and duties upon directors to pay 

proper regard to creditor interests and to prevent the company incurring debts while insolvent 

 The merits and costs of limited liability: usually the way a public company hold its liability as opposed to 

private 

- Limited liability encourages investment by those who have no interest in or capacity for management 

participation 

- It relieves shareholders from the burden of monitoring fellow shareholder’s capacity to contribute 

proportionately to company failure under a regime of joint and severed unlimited liability 

- It encourages free liquidity of share capital which not only reduces the cost of capital to the company 

but also insinuates an accountability mechanism for management  as threat of poor performance 

reflected in stock price decline will ask for control by a party that can guarantee better returns 

- Market pricing mechanism for shares is effective only if that price reflects the worth of the share itself 

and not in any degree its holder’s financial capacity to contribute to the company’s deficiency 

- It encourages entrepreneurial risk taking by companies as they may invest in projects with prospects of 

positive returns but also those with significant risk exposure 

- Critiques of limited liability: its benefits to shareholders is matched by risk to creditors not all of whom 

have greater monitoring and risk bearing capacity 

- Logic of separate personality and limited liability doctrines favors the externalization of the social costs 

and corporate behaviour, shifting risk of enterprise operations away from shareholders and onto 

stakeholders and wider society 

- Legal structure thus favours  the externalization of enterprise costs, reflected in the calculus of self-

interest, where separated corporate structure insulate group assets from the risk of failure 

 Corporate personality: the special character of corp personality 

- Recognition of the distinct personality of the company is a pre-condition to a legal structure for the 

limited liability of members 

- While a company is registered under the Act is invested with the legal capacity and powers of an indiv 

(s 124), its incorporated nature ensures that it enjoys perpetual succession in the sense that there is no 

temporal limit upon its existence, which is unchanged by changes to membership 

- Differences flowing from its artificial character remain, Lord Chancellor Thurlow: 

“no soul to be damned and no body to be kicked” 

- HCA by narrow majority that corp not entitled to invoke common law privilege against self-incrimination 

in answer to a demand for the production of docs under statutory power 

= residency does not apply to a corp 

= cannot be a subject to the queen (s 117) and not capable of personal allegiance 

- The separate personality of the corp: rests on judicial decision, most famous case of Salomon which 

may have been a beginning to modern company law 

 Salomon v Salomon 1897: The principle from the case is very simple - a company is a separate legal entity 

and thus a juristic "person" in the eyes of the law. 



 Lee v Lee’s Air Farming 1961: In this case, Mr. Lee formed his crop spraying business into a limited 

company in which he was director, shareholder and employee. When he was killed in a flying accident, his 

widow sought social welfare compensation from the State, arguing that Mr. Lee was a ‘worker’ under the 

law. The State argued that Mr. Lee was self-employed and thus not covered by the legislation. The court 

held that Mr. Lee and the company he had formed were separate entities, and it was possible for Mr. Lee to 

be employed by Lee’s Air Farming. 

 Gower’s principles of modern company law: 

- Decision of Salomon finally established the legality of the one man company 

- Showed that incorporation was readily available to the small private partnership and sole trader as to 

the large public company 

- Also revealed that it was possible for a trader not merely to limit his liability to the money which he put 

into the enterprise but even to avoid any serious risks to the major part of that by subscribing for 

debentures rather than shares 

- This result is shocking and the decision has been much criticized 

 Piercing the veil of incorporation 

- Instances where the courts have pierced through the veil of incorporation 

- Lord Davey in Salomon prepared to identify the company with the totality of its shareholders when they 

acted as a group and a company has been treated as an enemy alien because of the character of its 

controllers 

- There are cases where the courts have ignored the separate personality of the company under the 

force of some conflicting principle or policy where the impassable veil is pierced 

- These are in cases of fraud, improper conduct, agency and the limited recognition accorded to the unity 

of the enterprise of a group of companies under common ownership 

= where these issues are neither exhaustive or exclusive 

- Several statutory provisions contain directions to pierce veil of incorporation 

- Principal exception in the Act itself arise when debts are incurred by the company when it is insolvent or 

its insolvency is impaired by incurring that debt 

= Its directors are exposed to personal liability for those debts where they knew or ought to have known 

of the insolvency (s 588G) 

- When a company is a subsidiary of another, the holding company may also be made liable in relation to 

those debts where it knew or ought to have known about the state of its financial affairs (s 588V-X) 

- Pheonixing leg by Commonwealth in 202 has a narrower compass, where ASIC is empowered to order 

the winding up of companies that have been abandoned by their directors (s 48EA(1) 

 Fraud or improper conduct 

- Gilford Motor Co v Horne 1933: Mr. Horne was an ex-employee of The Gilford motor company and his 

employment contract provided that he could not solicit the customers of the company. In order to defeat 

this, he incorporated a limited company in his wife's name and solicited the customers of the company. 

The company brought an action against him. The Court of appeal was of the view that "the company 

was formed as a device, a stratagem, in order to mask the effective carrying on of business of Mr. 

Horne" in this case it was clear that the main purpose of incorporating the new company was to 

perpetrate fraud. Thus the Court of appeal regarded it as a mere sham to cloak his wrongdoings. 

- Jones v Lipman 1962: an order for specific performance was granted against both Mr Lipman and a 

company which he controlled. Mr Lipman had contracted to sell land to the claimants but had 

subsequently transferred it to his company in an attempt to defeat their right to specific performance, 

where the conduct was declared a “sham”. 

 Agency 

- Smith Stone and Knight v Birmingham Corporation 1939: The question was whether, as a matter of law, 

the parent company could claim compensation for disturbance to the business carried on at the 

acquired premises. An implied agency existed between the parent and subsidiary companies so that 

the parent was considered to own the business carried on by the subsidiary and could claim 

compensation for disturbance caused to the subsidiary’s business by the local council. The rule to 



protect the fact of separate corporate identities was circumvented because the subsidiary was the 

agent, employee or tool of the parent.  

- Re FG (films) 1953: Facts: An american film company called FGI had the rights to produce a movie.  
= FG’s participation in the undertaking of the film was so small as to be practically negligible and they 

acted merely as the agent for the American company who financed their film under direction of the 

American director who happened to be its president. The sole purpose of making the entity was to 

satisfy the requirement of the statute. 

= Thus, the corporate veil was lifted because court looked into actual shareholders and not just the 

company as registered in England. 

 Corporate personality within corporate groups: Walker v Wimborne (1976) 

- “The fundamental principles that each [company within a group] is a separate and independent legal 

entity, and that it was the duty of the directors of [each company] top consult its interests and its 

interests alone in dealing whether payments should be made to other companies”: . 

- In reality, a lot of companies are organized within corporate groups. The current law in Australia, which 

focuses on each company being a separate legal entity, doesn't really allow the veil to be lifted so as to 

make related companies within a corporate structure liable for related companies' debts (bar a few 

exceptions). The idea that related companies should be liable for each other's debts is called 'enterprise 

liability'. 

- Limited liability provides for multiples layers of insulation which means the “ultimate” shareholders may 

not always be exposed to personal liability 

 Briggs v James Hardie & Co Pty Ltd 1989  

- Facts: Briggs was poisoned with asbestos and sued his former employers’ holding company, James 

Hardie 

- Held: the problem arises from the fact there is no common, unifying principle, which underlies the 

occasional decision from courts to pierce the veil of incorporation. “The law pays scant regard to the 

commercial reality that every holding company has the potential and, more often than not, in fact, does, 

exercise complete control over a subsidiary." 

- Ultimately, this case did not settle anything in regards to lifting the veil, because it was rejected because 

of the statute of limitations. The court did not note that this area needs to be addressed. 

 Qintex Australia Finance v Schroders 1990 

- Facts: one deal made a profit and one made a loss, and different companies in the group were doing 

the buying and selling of currency. The contest is to identify the member of the Quintex group of 

companies on whose behalf the futures exchange contract had been purchased by the defendant 

- Held (Rogers CJ): there is a tension between the realities of commercial life and the applicable law in 

this circumstance - in everyday commercial life, participants in contractual transactions involving 

conglomerates rarely consider which of the subsidiaries should become the contracting party. 

= Thus, the principles on which Salomon was based did not take into account the fact individuals do not 

calculate the respective risk of the individuals they are operating with. 

= There is a great deal to be said for the proposition that the assets and liability of holding companies 

should be made available to the creditors of their subsidiaries 

= Shows tension in policy about what the law tries to do in this area. Doesn’t add anything to the law 

itself 

 


