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 Formation of a Contract 

 
A contact is an agreement that is enforceable by the law. 
 
Formation of a contract is made up of 5 elements/factors that have to be present in order for contract 
to be validly formed 

1. Offer - willing to be bound by this promise 
2. Acceptance - willing to take up that promise 
3. Consideration - there has to be a bargain for a promise to be enforced 
4. Intention to create legal relation - intend for promise to be imposed by a court of law 
5. Certainty - sufficiently clear to be enforceable 

 
 

Formation of Contract: Offer  

 
Formation of a Contract - Offer and Acceptance 
A clear offer and unequivocal acceptance indicate when a contract comes into being. Whether or not there 
has been an agreement (acceptance) will be determined objectively by the courts.  
 

Offer  
• An offer is a statement by the offeror that s/he is willing to enter into a contract on particular terms.  
• Whether there is an offer depends on whether a reasonable person in the position of the oferee would 

consider that offer was made.  
• Distinguished from  

➢ Invitation to treat or negotiate (Boots)  
➢ Puffery –Carlill - a self-evident exaggeration, not intended to be taken seriously by a  

reasonable person (Oxford)  
➢ Supply of Information –Stevenson Jacques  
➢ Counter offers – Stevenson, Buffer, Turner  

 
 

1. RECIPIENTS OF OFFER 
An offer will only be effective when it (and all of its terms) is communicated to the offeree. An offer 
cannot be accepted unless the acceptor is aware of the existence of the offer and its terms (Carllil, 
MacRobertson)  
  

2. DURATION and TERMINATION OF AN OFFER  
An offer lasts until a time specified in the offer, it is revoked or it is rejected. Offer may be withdrawn 
at any time before acceptance, even if offer is stated to remain open for a definite period of time.  
o An offer ends if it is: 

1. Is revoked by the person who made it 
2. Rejected by the person who heard it 
3. Lapse of time 
4. Non-occurrence of a condition 
5. Death of person who made the offer 
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1. Revocation 
• An offer is revoked when it is withdrawn; it may be withdrawn any time up until acceptance 

provided that it is brought to the notice of the offeree prior to acceptance (Dickinson) 
• If offer is made to whole world, offeror must use appropriate means to communicate 

revocation of offer to all potential offereers (Mobil Oil)  
• Offeror may be bound by a promise to keep offer open for period of time if embodied in 

deed/option – consideration for it to remain open (Golsborough)  
• If party makes counter offer or rejects it, offer is revoked  

 
2. Rejection 
• Rejection can be express or inferred from offeree’s actions that are inconsistent with an 

intention to accept, such as making of a counter offer. (Stevenson)  
•  

3. Lapse of Time 
• If there is no time period stipulated in offer, offer will end at end of expiration of a 

reasonable period of time. ‘Reasonable’ dependant on circumstances (Manchester Diocesan 
Council)  

 
Offer and unilateral contracts  
• A unilateral is one in which the Offeree accepts the offer by performing his or her side of the 

bargain.   
• By performing a specific act, the Offeree: 

o Accepts the contract. 
o Completely executes his consideration (his part of the bargain).  

 
This means that by the time of the formation of the contract, one party has already fulfilled all its 
obligations under the contract, and only the other party is now under further contract obligations. 
That is why it is called a unilateral contract.  
 
This is distinguished from a bilateral contract, in which at the time of formation, both parties still 
have to fulfil their obligations.  

 
Offer and invitation to treat 

A distinction is made between an offer, and an invitation to treat.  
• An invitation to treat is an invitation to another party to make an offer.  
• There are no fixed rules about when conduct is simply an invitation to treat and when the 

conduct can amount to an offer.  
• There are general rules and a sense of consistency with regards to general conditions, but the 

distinction must be judged on a case to case basis 
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Offer Cases 

 
Keyword Offer, Acceptance  

Name of Case Carlill v Carbolic Smoke Ball Co  
Citation, Court and Judges [1893] 1 QB 256  

Court of Appeal  
Lindley, Bowen and Smith LJJ 

Page in Textbook 40 
Material Facts  • D offered a €100 reward to people who contracted influenza when using the smoke 

ball for a certain period of time.  
• "€1000 is deposited with the Alliance Bank shewing our sincerity in the matter". - 

deposited to show sincerity.  
• After seeing this advertisement Mrs Carlill bought one of the balls and used it as 

directed. She subsequently caught the flu and claimed the reward.  The company 
refused to pay. Mrs Carlill sued for the reward.  

Legal Issue  Was there a contract between the parties or was it a mere puff? 
Ratio • To determine whether there has been an offer, analyse the plain meaning of the 

alleged offer according to the party who is receiving the offer  
• Notice of acceptance may be contemporaneous with notice of performance of the 

condition.  
o Inconvenience sustained by one party at the request of the other is enough to 
create a consideration  
• A defendant may, expressly or impliedly, indicate a particular mode of acceptance 
as sufficient to make the bargain binding (i.e. notification of acceptance is not 
necessary in certain types of contracts)  

Held  • English court of appeal rejected arguments made by D unanimously that a contract 
had been formed.  

• Lindley LJ 
1. D argued that no promise was intended and the ad was a "mere puff" which 

meant nothing.  
i. Court held that statement relating to the bank deposit made it clear that 

a promise was intended 
ii. Court constructed the advertisement objectively, according to what an 

ordinary person reading this document would think was intended.  
2. D argued no offer had been made to any particular person 

i. Court held that the offer was made to the whole world and could be 
accepted by any person who performed the conditions of the faith of the 
advertisement. "anybody" who performs conditions, accepts offer.  

3. D argued that P had not notified their acceptance of any offer.  
i. Court held that although acceptance of an offer must normally be 

notified to the offeror, the offeror may dispense with that notification.  
ii. An offer that calls for performance of particular conditions  may be 

accepted by performance of those conditions. An offer of a reward is 
usually this type of offer.  

iii. "I, however, think that the true view, in a case of this kind, is that the 
person who makes the offer shews by his language and from the nature 
of the transaction that he does not expect and does not require notice of 
the acceptance apart from notice of the performance.  

4. D argued that the agreement was uncertain because it failed to stipulate a 
period within which the disease must be contracted.  
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i. Court held that a reasonable construction must be placed on the 
advertisement which made it sufficiently certain.  

ii. It was possible to construe the document in 3 different ways - which 
were all satisfied here 

1. Reward would be payed to any person who contracted the disease 
during the epidemic  

2. While the smoke ball was in use 
3. Reasonable time after using it  

5. The P has supplied no consideration of the D promise.  
i. Court held that use of smoke ball by P constituted both a benefit to the 

D and a detriment to the P, either of which would have been enough to 
constitute good consideration for the promise. -->  

ii. sale is directly beneficial to D. This is enough an advantage to 
constitute consideration.  

iii. Using 3 times daily for 2 weeks is inconvenience, not to say a detriment 
--> consideration enough that P took the trouble of using smokeball.  

Conclusion Although a passive display of goods or an advertisement might normally not amount to 
an offer, the court in this instance was influenced by the £1000 deposit and suggested 
that the advertisement was not an ordinary invitation to treat or a mere puff but instead 
an offer. Additionally, because of the way the offer had been made, Carbolic had 
dispensed with any requirement for a formal notice of acceptance of the offer. 

Name of Case Gibson v Manchester City Council  

Citation, Court  [1979] 1 All ER 972 
House of Lords, appeal from court of appeal  

Page in Textbook 36 
Material Facts  • Gibson filled in a form from the council that meant he ‘may’ be able to get a 

mortgage to buy his council house off the council, under a Conservative Party 
scheme 

• Before formal contracts were prepared, local government elections were held in 
which control of the council was passed to the labour party.  

• The council resolved to abandon the scheme and to complete only those sales for 
which a binding contract had been concluded.  

• Denied there was a binding contract with Gibson 
Legal Issue  Did the correspondence between the parties constitute a legally enforceable contract  

Do the words "may be willing to sell" consist of a contract? 
Held  • Since the council’s reply did not consist of an affirmative statement declaring a 

contract, and instead uses the wording of “may be willing to sell”, no contract was 
established.- 

• The court held that the Council's letter was not an offer as the letter stated that "The 
Corporation may be prepared to sell the house to you" and that "If you would like 
to make formal application to buy your Council house, please complete the 
enclosed application form and return it to me as soon as possible."  

• Lord Diplock:  
• The present contract can be analysed in the normal terms of offer and acceptance  

o There may be contracts made by an exchange of correspondence between parties 
in which the successive communications other than the first are in reply to one 
another, though these are exceptional  

• The language and wording of the letter that Gibson alleged to constitute an offer, 
such as ‘may be prepared to sell’, and instructions ‘to make a formal application to 
buy’, do not in their ordinary meaning form a firm offer of an enforceable open 
contract for the sale of land may wasn't sufficiently definitive  
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• Further correspondence over the price and mortgage indicate that the 
correspondence was rather negotiations prior to the formal offer  

Conclusion • As there was never an offer available to be accepted, no contract had been formed 
and by extension the council had not been in breach. --> No contract was held since 
the traditional approach of offer and acceptance is preferred.  

Name of Case MacRobertson Miller Airline Services v Commissioner of State Taxation  
Citation, Court and Judges  (1975) 133 CLR 125 

High Court of Australia  
Barwick CJ, Stephen & Jacobs JJ 

Page in Textbook 45 
Material Facts  • The appellant airline issued tickets to prospective passengers after a fare had been 

paid.  
• One of the conditions printed on the ticket was that the airline reserved the right to 

abandon any flight or cancel any  
ticket or booking, and in such circumstances a passenger was eligible for a refund  

Legal Issue  Is a ticket issued by the airline ‘an agreement or any memorandum of agreement’ per 
the Stamp Act?  

Relevant Law/ Ratio The payment by a party privy to a transaction does not by itself constitute an 
contractual agreement, but is dependent on the nature of the transaction  

Held 1. Barwick CJ:  
• Pursuant to the conditions of issuing the ticket, the airline is under no 

obligation to carry the passenger, and may only  
retain the prepaid fare upon actual performance of carriage 
o The uncertainty of airline travel, as opposed to steamship travel (Hood v 
Anchor Line), demonstrates the  
absence of any obligation on the airline’s part  

• Unilateral contract: Passenger makes the offer, accepted by conduct of 
Plaintiff by performance (carrying passenger). - sitting in the seat, taking off 

Accordingly, the payment of the fare does not constitute an acceptance of an offer, 
but merely a prepayment of the  
fare payable for an actual carriage performed.  

2. Stephen J: 
The issue of the ticket is an offer by the airline to the passenger for travel, but is not 
an agreement  
o The contract is made upon acceptance of that offer by the passenger, usually by 
conduct (e.g. turning up at the airport)  
• The passenger has an opportunity, of ascertaining the conditions which the carrier 
seeks to impose and of accepting or rejecting them  
o The reasonable time to reject the offer is a question of fact  
o The opportunity is absent in mass transit, or at least exists in a highly limited 
form 
• Thus the passengers acceptance of the carrier’s offer occurs at some point after 
issue of the ticket  
o See Parker v South Eastern Railway Co, Balmain New Ferry Co Ltd v Robertson) 
o Acceptance is after a reasonable amount of time has elapsed (pg 53 [139])  -->  
reasonable period of time after 'I accept'.  

3. Jacobs J: agrees with others, acceptance is made when the passenger presents 
himself for travel. 

Conclusion Not able to sue.  
Stephen reserved judgment on the correctness of Barwick's interpretation. Hence the 
ticket constitutes only an offer, and not an agreement.  
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Keyword  Invitation to treat  
Name of Case Pharmaceutical society of Great Britain v Boots Cash Chemists (Southern) 

Citation, Court and Judges [1953] 1 QB 401 
Court of Appeal  
Somervell, Birkett and Romer LJJ 

Page in Textbook 51 
Material Facts  • The Pharmacy and Poisons Act 1933 (UK) made it unlawful for a person to sell 

certain drugs unless ‘the sale is effected  
by, or under the supervision of, a registered pharmacist’.  

• The defendants (Boots) operated a self-service shop of which certain drugs were 
displayed.  

• A registered pharmacist would supervise the area where the drugs were displayed, 
and would also supervise the transaction at the cash register, whereby they could 
prevent a sale if they saw fit.  

Legal Issue  Does the act of a customer choosing a drug to purchase from the shelf constitute an 
acceptance of an offer?  

Relevant Law/ Ratio The display of goods in a commercial store does not amount to an offer to sell, but is 
merely an invitation to treat. The contract is complete once the cashier accepts the 
transaction at the cash register.  

Held Somervell LJ  
"an ordinary shop, although goods are displayed and it is intended that customers 
should go and choose what they want, the contract is not completed until, the customer 
having indicated the articles which he needs, the shopkeeper, or someone on his behalf, 
accepts that offer.  Then the contract is completed." 
o The display of drugs on the shelf is an invitation to the buyer to make an offer to 

buy the drugs, rather than an offer to sell.  
o The contract is not completed until the shopkeeper, or someone on his behalf, 

accepts that offer at the cash register 
o If the plaintiff’s contention were true, that the customer completes the contract 
by choosing a drug to buy, then the customer would not be able to put the drug 
back on the shelf or substitute it for another product,  
which would be a formidable difficulty to self-service stores  

Birkett LJ  
o Agree. The act of a customer picking up a bottle of medicine from the shelf in 

this case does not amount to an acceptance of an offer to sell, but is an offer by 
the customer to buy, which is accepted by the shopkeeper at the cash register.  

Romer LJJ  
o I also agree. The Lord Chief Justice observed that if, on the footing of the plaintiff 

society's contention, a person picked up an article, once having picked it up he 
would never be able to put it back and say he had changed his mind, for the 
shopkeeper could say that the property had passed and the customer would have to 
pay. 

Conclusion • As a consequence the Society’s case failed because, at the appropriate time, the sale 
was supervised as required by legislation.  
• Goods on a display are invitation not an offer; the customer makes an offer 

when they take the goods to the register 
• The cashier is under the shopkeeper's authority to make acceptance, hence a 

contract has not been made until the cashier accepts the purchase. 

Keywords  Revocation of an Offer 
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Name of Case Goldsbrough, Mort v Quinn 
Citation, Court and Judges (1910) 10 CLR 674 

High Court of Australia 
Griffith CJ, O’Conner J, Isaac J 

Page in Textbook 61 
Material Facts  • The respondent made an offer to the appellant to sell his property at a price of ₤1 

10s per acre, which was to be accepted within one week of the date of the offer  
• The respondent repudiated the offer prior to the expiration of the week and before 

the acceptance of the offer by the appellants.  
• The appellants sued for specific performance  

(1) Promise to sell land  
(2) Promise to keep promise (1) open for a week mini agreement that is an option 
open for value not revocable  
o If it is only a mere promise not supported by consideration, that is not binding  

Legal Issue  Was the revocation of the offer of the sale of land unlawful?  
Relevant Law/ Ratio The offer in question is ordinarily known as an option, which consists a promise 

founded on valuable consideration to  
sell land on stated terms within a given time, which is not revocable (Bruner v Moore)  

Held 1. Griffith CJ:  
• A continuing offer (i.e. where offer and acceptance are not contemporaneous) 

may be withdrawn before acceptance if there is no consideration (nudum 
pactum)  

• In the present case there was consideration, thus the respondent’s letter was 
not merely an offer, but a contract for valuable consideration to sell the 
property upon condition that the other party shall bind himself to perform the 
terms of the offer within the time period stipulated 

2. O’Conner J:  
• The respondent undertook for valuable consideration to keep the offer open 

to the plaintiff for a week, thus could not  
lawfully withdraw it.  

• Per Farwell J, it is settled law that an option for value is not revocable during 
the period for which it is given (Bruner v Moore)  

3. Isaacs J: 
• The offer in question is ordinarily known as an option, which consists a 

promise founded on valuable consideration to sell land on stated terms within 
a given time, which is not revocable (Bruner v Moore)  

Conclusion  It was held that the option having been given for a value of time was not revocable, 
and that the acceptance of the offer by the company constituted a binding contract 
which was enforceable by specific performance. 

Keywords Unilateral Contracts 
Name of Case Mobil Oil Australia v Wellcome International  

Citation and Court (1998) 81 FCR 475  
Federal Court of Australia  

Page in Textbook 69 
Material Facts  • In 1991, Mobil’s general manager for retail marketing told franchisees at a 

convention that Mobil was seeking to implement a ‘tenure for performance’ scheme. 
Per the scheme, any franchisee who achieved a score of 90% or better in Mobil’s 
Circle of Excellence incentive scheme in the 6 years following 1991 would be 
granted a 9 year renewal of their franchise without cost.  
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• Following management and policy changes, Mobil announced in 1994 that it would 
not grant renewals free of charge, but would discount the renewal fees of any 
franchisees who had succeeded in obtaining 90% or better in 1992 or 1993. Mobil 
then abandoned the Circle of Excellence judging  

Legal Issue  1. Did the ‘9-for-6’ proposition to franchisees constitute an offer?  
2. If there was an offer, could the offer be revoked?  

Relevant Law/ Ratio In a unilateral contract, the act of acceptance is also consideration and act of 
performance. There is no universal rule governing the revocation of an offer of a 
unilateral contract, thus it must be judged on a case-by-case basis  

Held Lockhart, Lindgren and Tamberlin JJ:  
A unilateral contract is one in which the act of acceptance of the offer is also an 
executed consideration for the promise offered. The act of acceptance called for by the 
offer, once completed by the offeree, leaves the contract executor only on the part of 
the offeror.  
o i.e. The act of acceptance is also the consideration and the act of performance  
o The alleged contract in question was a unilateral contract  
• The language of the videotaped offer and brochure were too vague and uncertain 

to be capable of giving rise to a  
contractual obligation (e.g. ‘find a way’ to ‘extend [for an unspecified period]’) – 
not definitive to be an offer  

• The revocation of a the offer would not be unjust in this case, as it is ambiguous 
whether each franchisee had  
commenced the performance of the act of acceptance, and Mobil would have no 
knowledge of this fact 
o The notion that an offer becomes irrevocable once the act or acts that constitute 
consideration for the offer  
have been partly performed (Abbot v Lance) is not universal  

• Whilst in other instances of unilateral contracts there may be an implied ancillary 
contract to not revoke the offer once  
the offeree commences the act of acceptance, there did not exist on in this case 
due to the ambiguity of the commencement of acceptance, the benefit to both 
parties through the alleged agreement, and existing contractual arrangements  

o In cases where an express or implied ancillary contract exists, the normal remedy for 
revocation would be an award of damages in respect to the prospect that the act of 
acceptance would have been completed, and, by the same act, the offered promise duly 
‘paid for’.  
• The franchisees did not suffer a detriment in attaining 90% or better in the Circle of 
Excellence judging, and in fact both parties received benefit, thus there the stipulated 
executed consideration was not furnished  
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Formation of Contract: Acceptance  

Acceptance  
Acceptance happens when the offeror is notified. Offer formed when acceptance happens.  
Subject to terms of the offer, acceptance may be in writing, oral or implied from oferee’s conduct.  

• The offeror may stipulate what is necessary for an offer to be accepted  
• Offer and acceptance must exactly correspond (without any deletions, additions or  

qualifications or  
o Acceptance need not be express (Brogdan v Metro)  
o Only persons to whom an offer is made may accept it (R v Clarke)  
o Whether or not accepted it will be decided objectively.  
o Offeree must know of an offer or terms of offer when accepted (R v Clarke)  

  
Knowledge and Compliance 
Generally, offer can only be accepted to those persons to whom it is made. Offeree must be aware of 
existence and terms of offer when acceptance occurs. (R v Clarke) 
  
MODE OF ACCEPTANCE  

To be effective, acceptance must be communicated to the offeror, prior to the termination of the offer.  
• Method of acceptance Is matter for parties and offeror may prescribe particular mode of 

acceptance other than silence (Manchester, Felthouse) Although cannot prescribe silence, can 
waive the right for acceptance to be communicated, such as in unilateral contract (Carbolic)  
o If no prescribed mode, offeree may communicate acceptance in any manner provided 

comes to notice of offeror before offer terminates.  
• Silence in conjunction with other circumstances may indicate acceptance (Empirnail Holdings)  
• Generally, if no mode of acceptance stipulated – should be communicated by same means used 

to send offer  
• Acceptance can be implied by conduct (Carbolic)  
• Only person to whom offer is made can accept unless they have authority (e.g. lawyer)  

 
POSTAL ACCEPTANCE RULE Where parties contemplate acceptance by post or snail mail, 
acceptance complete when letter is properly posted (Brinkibon). Effective even if lost, so long as rule 
applies (Adam v Lindsell)  

• Contract is made when acceptance is posted 
  
INSTANTANEOUS (or Near instantaneous) Communication Acceptance is not completed until 
it is received (Brinkibon)  
o E.g. telex, facsimile or email  
o Provisions of Electronic Transactions Act apply to email communications generally and 

have an impact upon issues concerning writing, signature and time and place of the 
dispatch and receipt of the email.  

  
• Person who made the offer did not encourage or facilitate email acceptance e.g. 

provide email address 
• Postal acceptance rule does not apply 

• Person who made the offer encourages them to reply by email 
• Postal acceptance rule does apply.  
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Electronic Transactions Act 2000 [NSW]  

 
13A Time of receipt  

(1)  For the purposes of a law of this jurisdiction, unless otherwise agreed between the originator and 
the addressee of an electronic communication:  

(a)  the time of receipt of the electronic communication is the time when the electronic 
communication becomes capable of being retrieved by the addressee at an electronic address 
designated by the addressee, or  
(b)  the time of receipt of the electronic communication at another electronic address of the 
addressee is the time when both:  

(i)  the electronic communication has become capable of being retrieved by the 
addressee at that address, and  
(ii)  the addressee has become aware that the electronic communication has been sent 
to that address. 

(2)  For the purposes of subsection (1), unless otherwise agreed between the originator and the 
addressee of the electronic communication, it is to be assumed that the electronic communication is 
capable of being retrieved by the addressee when it reaches the addressee’s electronic address.  
 
(3)  Subsection (1) applies even though the place where the information system supporting an 
electronic address is located may be different from the place where the electronic communication is 
taken to have been received under section 13B.  
 

14B Invitation to treat regarding contracts  

(1)  A proposal to form a contract made through one or more electronic communications that:  
(a)  is not addressed to one or more specific parties, and  
(b)  is generally accessible to parties making use of information systems, is to be considered 
as an invitation to make offers, unless it clearly indicates the intention of the party making the 
proposal to be bound in case of acceptance.  

(2)  Subsection (1) extends to proposals that make use of interactive applications for the placement of 
orders through information systems.  
 

14D Error in electronic communications regarding contracts  

 
Can withdraw offer if you notify other party of error and if you have not used or received benefits of 
the goods/service  
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