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TOPIC 1: INTRODUCTION 
Evidence Act 1995 – Application  

• s 8 Operation of Other Acts: This Act does not affect the operation of the provisions of any other Act. 
• s 9 Application of CL and Equity: This Act does not the operation of CL or equity in relation to evidence 

in a proceeding, except so far as this Act provides otherwise expressly or by necessary intendment. 
• NOT a code but has been held to cover the field and therefore be a code in relation to  

o Chapter 3 – Admissibility: Telstra Corp v Australis Media Holdings (No 2) (1997) 41 NSWLR 346 
(although note that this has been disputed)   

o Competence and compellability: R v Grasby (2000) 115 A Crim R 465 (s 12)   
A. Taking Objections 
• Reg 4 Criminal Appeal Rules (NSW) (made under Supreme Court Act 1970): No decision or 

direction/omission regarding admissibility by TJ is a ground for appeal UNLESS objection was taken at 
trial by the aggrieved party. 

• Duty is placed on parties to object where rules of evidence law are not followed strictly; Picken [2007]. 
• Leave to appeal on an un-objected error will only be granted where aggrieved party can show that the 

error led to a miscarriage of justice (e.g. lost a real chance of being acquitted): Picken [2007]. 
o D must establish in fact that he/she lost a chance i.e. a reasonable opportunity – of being 

acquitted. 
o Facts: TJ misdirected jury – criminal standard of proof is BRD, TJ directed the jury to find for the 

complainant if satisfied that he/she ‘was telling the truth’. 
• Where objections are taken: the general rule‘ is that trial judges should rule upon...objections as soon 

as possible‘: Dasreef Pty Ltd v Hawchar (2011)  
B. Dispensing With Rules Of Evidence  
• Section 190. Court can dispense with some of the rules of evidence if the parties consent, but special 

protections for the accused in criminal cases.  
o Criminal: Consent not effective unless D has been advised to do so by legal counsel or court 

is satisfied D understand the consequences of giving consent 
o Civil: dispense with rules if matters to which evidence relates is not genuinely in dispute or 

application of provisions would cause /involve unnecessary expense or delay 
o Factors to consider (may): importance of evidence, nature of cause of action/defence, 

probative value of evidence 
• Cannot dispense with: competence and compellability; oaths and affirmations; rules on relevance, 

identification evidence, privileges and discretions to exclude; rules relating to proof and the 
‘miscellaneous’ rules.  

C. Voir Dire (‘to see, to say’ – to tell the truth) 
• A voir dire is a hearing within a hearing‘/‘trial within a trial‘ to establish preliminary questions as to the 

admissibility of evidence to be dealt with. Can be used in civil and criminal proceedings. 
• In criminal proceedings, the jury is not to be present in relation to preliminary questions regarding 

admissions or potentially improperly obtained evidence: s 189(2). In other cases, the jury is not to be 
present unless the court orders: s 189(4) with factors to take into account at s 189(5). 

• Challenging evidence – balance of probabilities  
 
Section 189: The voir dire  

(1) If the determination of a question whether:  
a. evidence should be admitted (whether in the exercise of a discretion or not), or 
b. evidence can be used against a person, or 
c. a witness is competent or compellable,  

depends on the court finding that a particular fact exists, the question whether that fact exists is, for 
the purposes of this section, a preliminary question. 

(2) If there is a jury, a preliminary question whether: 
a. particular evidence is evidence of an admission, or evidence to which section 138 (Discretion 

to exclude improperly or illegally obtained evidence) applies, or 
b. evidence of an admission, or evidence to which section 138 applies, should be admitted,  

is to [i.e. must] be heard and determined in the jury’s absence. 
(3) In the hearing of a preliminary question about whether a defendant’s admission should be admitted 

into evidence (whether in the exercise of a discretion or not) in a criminal proceeding, the issue of the 
admission’s truth or untruth is to be disregarded unless the issue is introduced by the defendant 

(4) If there is a jury, the jury is not to be present at a hearing to decide any other preliminary 
question unless the court so orders. [The jury’s absence is the starting point, then the Court has 
discretion.]  

(5) Without limiting the matters that the court may take into account in deciding whether to make such an 
order, it is to take into account:  



a. whether the evidence to be adduced in the course of that hearing is likely to be prejudicial to 
the defendant, and 

b. whether the evidence concerned will be adduced in the course of the hearing to decide the 
preliminary question [of whether the particular fact-in-question exists], and  

c. whether the evidence to be adduced in the course of that hearing would be admitted if 
adduced at another stage of the hearing (other than in another hearing to decide a preliminary 
question or, in a criminal proceeding, a hearing in relation to sentencing). 
[See also s 192 generally]  

Section 138: Discretion to exclude improperly or illegally obtained evidence (see later) 
 
TOPIC 2: PROOF 
Evidence law lays down two sets of rules in regard to proof: 

• The burden of proof: Who proves what (either on the balance or probabilities or beyond reasonable 
doubt) 

• The standard of proof: To what standard must the evidence prove liability (‘the duty of producing 
evidence satisfactory to the judge’) 

 
A. Burden of Proof  
• The persuasive (or legal) burden = The obligation of a party to meet the requirements (elements) of a 

rule to establish a particular charge. This usually follows the evidential burden. 
• The evidentiary burden = Whether the evidence take at its highest (which means the judge will assume 

it is reliable/ credible) is capable of proving the fact alleged. 
Could the evidence taken at its highest persuade a reasonable fact-finder to the requisite standard? 

• Generally, where one party bears the persuasive burden, it also bears the evidentiary burden. 
o Obligation on prosecution relates to all the ingredients of a charge  

• However, in some instances, there may be a split burden: in relying on self-defense, D bears the 
evidentiary burden, but after it is discharged P still has the persuasive burden. (Tricky concept) 

 
Criminal Civil 

The prosecution bears the burden of proving each 
and every element of the offence beyond 
reasonable doubt. 
• Allocations of burdens are generally a matter of 

substantive law and thus not provided for in the 
EAs. 

• P adduces evidence and once a prima facie case 
is established, then the defence is called to give 
evidence. 

• Sufficient for D to raise a doubt as to his guilt. 
There is no legal burden of proof on D à does not 
need to prove his innocence 

• HOWEVER Defences: 
o Insanity: if it is relied upon by the D, the D 

bears the burden of proof to prove its case 
on the balance of probabilities 

§ Similarly summary offences 
o Evidential burden on the accused i.e. a 

duty on the accused to present some 
evidence which a reasonable jury could 
(not would) decide in his favour. The judge, 
with the evidential burden, is acting as the 
filter. Thus, the evidential burden is a 
question of law which can be appealed 
on, not a question of fact.  

§ Questions of law: judge; questions 
of fact: jury. 

The party alleging (asserting) must prove its case 
on the balance of probabilities. 
• The one who asserts must prove‘ – related to all 

the issues essential to a party if they are to 
succeed in their action. 

o E.g. Action for breach of contract - burden 
of proof on the P.  

• But for issues that go beyond the simple denial of 
a P‘s claim (e.g. contributory negligence, volenti 
non fit injuria, discharge by agreement or 
frustration) – the burden of proof of rests on the D.  

Apollo Shower Screens (1985) 
Principle: In civil cases, the evidential burden is on 
the party who has the power to produce the evidence.  
• A (P) sought declaration that its workers were not 

within the statutory definition of industry workers à 
to avoid paying leave provisions 

• D must prove negative – the class of work 
performed not similar to carpenter. 

General Principle: evidential burden on the party 
who has the power to produce the evidence. 
• When looking at who holds the burden, look to the 

ease of discharging the burden in the civil 
case. à D had vast resources 

• Provided that the plaintiff had established 
(sufficient) evidence from which the negative 
proposition can be inferred then the defendant 
carries an evidential burden to advance in 
evidence any particular with which the plaintiff 
would have to deal in the discharge of their 
overall burden of proof. 

• Here the plaintiff’s burden of proof of the negative 
proposition is not as great as might otherwise have 



been, given the defendant’s greater means to 
produce evidence which contradicts that 
proposition 

 
B. Standard of Proof 

Criminal Civil 
Prosecution must prove is case beyond 
reasonable doubt; s 141(1) 
Court to find case for D if case (for defences) has 
been proved on the balance of probabilities; s 
141(2) 
s 142 Admissibility of Evidence: Standard of Proof 

• (1) balance of probabilities  
• (2) Must take into account importance of 

evidence in proceedings – gravity of the 
matters alleged in relation to the question 

 
What does “beyond reasonable doubt mean”? In 
Australia, trial judges should not attempt to explain the 
content of this expression, it is for the jury to work out 
themselves; Green v R [1971] 
 
Direct and Circumstantial Evidence: 
• Direct: evidence, which, if accepted, alone 

establishes guilt.  
• Circumstantial: evidence of a basic fact or facts 

from which the jury is asked to infer a further fact/s 
to find the accused guilty 

o If there is only circumstantial evidence, 
guilt should not only be a rational 
conclusion but also the only rational 
conclusion that can be drawn from the 
circumstances; R v Knight (1992) 

• Problems where prosecution case is not wholly 
dependent upon circumstantial evidence – but 
inferences of guilt will require ‘intermediate’ 
conclusions of fact. à See Shepherd 

Shepherd v The Queen (1990) 
• It is not necessary in every circumstantial 

evidence case to direct the jury that they may 
only draw inferences against an accused from 
facts, which have been proved beyond 
reasonable doubt, before they can draw an 
ultimate inference of guilt beyond reasonable 
doubt.   

o In some circumstances, it may be enough 
to say that the whole case has to be 
proved BRD i.e. where facts are ‘strands in 
a cable rather than links in a chain‘. 

• If it is appropriate to identify an intermediate fact 
as indispensable (indispensible link’ in the chain 
of reasoning), jury should be directed that all of the 
evidence adduces in the trial should meet the 
required standard of proof 

• The prosecution bears the burden of proving all 
elements BRD. That means the essential 
ingredients have to be so proved, not every fact 
relied on to prove an inference. 

Each party must prove its case on the balance of 
probabilities: s 140(1). 
(2) Without limiting the matters that the court may 
take into account in deciding whether it is so 
satisfied [i.e. note: whether balance of probabilities 
standard is enough], it is to take into account: 
• the nature of the cause of action or defence, and 
• the nature of the subject-matter of the proceeding, 

and 
• the gravity of the matters alleged.  
Takes into account the sliding scale of standard 
required suggested in Briginshaw 
• The Briginshaw test‘ does not create a third 

standard of proof - But the degree of 
satisfaction required in determining that the 
standard has been discharged may vary according 
to the seriousness of the allegations of 
misconduct. 

 
Qantas Airways Ltd v Gama (2008) 
• Correct approach is s140 EA 
• It recognises that ‘the strength of the evidence 

necessary to establish a fact in issue on the 
balance of probabilities will vary according to the 
nature of what is sought to be proved and the 
circumstances in which it is sought to be 
proved’ 

o So this is saying that where you are 
making a serious allegation doesn't mean 
you have a higher standard of proof rather 
or more serious offences (e.g. fraud) you 
need good, strong, cogent evidence to 
meet the burden of proof 

Bibby Financial Services Australia [2014] 
• The matters in s 140(2) is a non-exhaustive 

list and is not limited to matters of fraudulent 
misconduct (here sexual harassment). 

• Section 140(2) provides for no new principle. It 
reflects the principles stated in Briginshaw v 
Briginshaw, that the requirement that there 
should be clear and cogent proof of serious 
allegations. 

 
C. Prima Facie Case 
• No directions from the EA – from CL 
• No Case to Answer Submission:  



o At the end of the crown case, the crown will say that the crown case is closed. 
o At this point, the defendant can make the submission that the plaintiff has not discharged its 

evidential burden i.e. not enough evidence to establish a prima facie case.  
• In practice, causes of action is generally not struck out unless they are hopeless – applications are often 

made early in the proceedings if the claim is perceived to be hopeless. 
 

Criminal Civil 
Test: Is there evidence upon which the jury could 
lawfully convict? If so, there is a prima facie case. 

Test: Is the evidence capable of proving on 
balance of probabilities the plaintiff’s claim? If so, 
there is a prima facie case.  

Evidence is taken at its highest – you assume that it is reliable, credible and consider whether it could 
persuade the fact finder to the requisite standard. 

 
If the judge, then upholds this submission: 

The jury will be directed to acquit; Doney v The Queen 
(1990).  

The judge will find for the defendant. 

• But if the judge dismisses the “no case to answer” (or is satisfied that the plaintiff/prosecution has 
discharged the evidentiary burden) so that there is a case to answer, the plaintiff/prosecution still has to 
discharge the persuasive burden at trial: May v O’Sullivan (1955). 

 
Doney v The Queen (1990) 

• P’s case was based on evidence by Freeman à admitted to lying previously. Question was where the 
evidence of Freeman, if believed, is itself sufficient to sustain the applicant‘s (D) conviction. 

Held: 
• There is no doubt that it is the trial judge’s duty to direct such a verdict if the evidence cannot sustain a 

guilty verdict OR if there is no evidence upon which a jury could convict. 
• If there is evidence taken at its highest (even if tenuous or inherently weak or vague) capable of 

supporting a verdict of guilty, the matter must be left to the jury for its decision.’ 
o If probative value of evidence is in question then they may give a warning – this is rare. 

• Very low threshold: This is very prosecution biased i.e. there is a heavy tactical burden placed on the D 
lawyer to shake the credibility of P evidence.  

• A trial judge cannot uphold a no case to answer submission if the trial judge thinks CCA will set aside the 
verdict because it is unsafe and unsatisfactory. 

May v O'Sullivan (1955) 
Principle:  

• Making out a prima facie case does not shift any burden to the accused: the burden of proving guilt 
beyond reasonable doubt rests on the prosecution from first to last (even after prima facie case is 
proven) even if the defendant remains silent after a prima facie case has been launched against 
him. That is a question of law, not fact. 

• If the defence submit there is no case to answer’, the question is not whether the accused would be 
convicted, but whether on the evidence as it stands the accused could lawfully be convicted. – 
question of law. 

 
TOPIC 3: ADDUCING EVIDENCE – WITNESSES AND REAL EVIDENCE 
Issue of adducing evidence deal with how evidence may be produced in a proceeding, rather than where it 
will be admitted.  

• Opening the case: Whoever bears the burden of proof starts.  
o The P should not refer in their opening to any witness evidence whose admissibility is in doubt: R 

v Tran (2000) FCA 1888. 
 

A. Calling a Witness 
• s 11: preserves the courts power to control 
• s 26: provides courts control over questioning of witnesses (does not refer to the calling of 

witnesses). This is different to power to calling a witness, which is exercised very rarely. 
o Includes: production and use of documents, order, presence and behaviour of any person in 

connection with questioning of witness and way in which witnesses are to be questioned  
• In the adversarial setting, the calling of witnesses is very much left in the control of the parties 

(whether it be a criminal or civil trial). 
 

Criminal Civil 



TJ Calling Witness:  
• At common law the exercise of the power is 

reserved only for the most exceptional cases in 
the interest of justice and that it would be regarded 
as highly unusual for a judge to call a witness in a 
proceeding; Apostilides 

o E.g. Can be appropriate where there is a 
weak or unrepresented party: Sharp v 
Rangott [2008]. 

 
Failure to Call Witness: Refer to Topic 12 
• In relation to the prosecution, inferences may only 

be drawn exceptionally and if the failure amounted 
to ‘a breach of prosecutorial duty’ (Dyers v R 
[2002] HCA 45) 

R v Kneebone 
• P failed to call mother (eye witness) in sexual 

assault of daughter by D (mother’s bf) à P did not 
have conference with mother to ascertain the 
status of her evidence. 

• Retrial ordered. à Miscarriage of justice 
• Must be able to point to identifiable factors 

which can justify a decision not to call a 
material witness on the ground of 
unreliability.... It is therefore necessary for the 
prosecutor to take appropriate steps, including, 
where necessary interviewing witnesses to be able 
to form the opinion.’à no evidence she was 
unwilling + she was the only person in the house at 
critical time 

• Eye-witnesses and material witnesses should 
be called to avoid a miscarriage of justice 
regardless of which ‘camp’ they are in à only if 
unreliable or incapable of belief may P not call 
them 

• In Apostilides, the HCA pointed out that the 
absence of testimony from a witness may lead 
to a miscarriage of justice without any error 
having occurred. 

• The prosecutor will have to address not only the 
question of whether the mother‘s evidence 
would be unreliable but the further question of 
whether there would, in the special circumstances, 
be a miscarriage of justice if she were not 
called.‘ 

TJ Calling Witness: A judge cannot call a witness in 
civil proceedings without the consent of the parties 
or lack of objection; Clark Equipment Credit of 
Australia 
• No exceptional circumstance exception (only 

available for criminal cases) 
Failure to Call Witness; Jones v Dunkel 
3 elements required to enliven the rule: 
• 1. The missing witness would be expected to be 

called by one party rather than the other 
• 2. His evidence would elucidate a particular matter 
• 3. His absence is unexplained 
If proven the non-defaulting party may then ask the 
court to: 
• Take the failure into account when deciding 

whether to accept any other evidence put before 
the court by the defaulting party about which the 
witness could have spoken; OR 

• More readily draw a favorable inference from 
evidence adduced by the non-defaulting party 
that could otherwise have been contradicted by the 
witness not called. 

However, there can be no inference that the evidence 
not put before the court would have been damaging 
or adverse to the defaulting party’s case. 
Velevski v The Queen (2002) à  Criminal  
• D charged with murder of wife and 3 kids à 

conflicting evidence from forensic pathologist  (P:4, 
D: 1) whether murder/suicide or murder.  

• Two issues: 
o Balanced number of expert witness 

required? Maybe à 4:1 in favour of a 
miscarriage. 

Majority held CP must act fairly and call all 
material witnesses, however, they don’t have 
to ensure even number of experts. This is 
particularly because experts are giving 
opinions, not facts 
o Duty to call murder/suicide witness? 3:2 

in favour of a duty 
• Principle: Possibly a duty to call balanced 

witnesses, but if the trial judge gives sufficient 
directions unlikely to be a miscarriage. 

o i.e. Appropriate judicial comment allowing 
jury to infer evidence from those witnesses 
would not have assisted the prosecutions 
case OR Strong criticism by appellants 
counsel in summing up 

 
B. Prosecutorial Duty: Criminal Trial Requirement 
• Unlike the civil case, the criminal trial is accusatorial. Thus, the prosecutor should be detached, and 

has strong duties of fairness: to present case fairly, to assist the court in finding the whole truth: 
Whitehorn (1983); see also SR & BR.   

• Prosecutorial duty 
o The prosecutor has a duty to call all available witnesses necessary to unfold the narrative: Ziems 

v  Prothonotary  
o New South Wales Bar Rules, Rule 62: A prosecutor must fairly assist the court to arrive at the 

truth, must seek impartially to have the whole of the relevant evidence placed intelligibly before 
the court and avoid the temptation to convict ‘at all costs’ 

• Exceptions include: 
o Where evidence would be repetitious 



o Where witness would be unreliable, untrustworthy – but notice must be given to D that such a 
witness will not be called 

o Note: the prosecution must give proper consideration to the question of choosing not to call an 
‘unreliable’ witness, perhaps including a conference with the witness in question: Apostilides 
(1984) 

• Note that it is an insufficient reason NOT to call witness only if: 
o the witness’s evidence will conflict with other evidence or the prosecution’s case theory 
o the witness is in ‘D’s camp’ (subject to unreliability exception).  

• In Apostilides (1984), six principles about prosecutorial conduct with respect to witnesses were set out. 
Apostilides (1984)  

• A charged with sex assault, and CP didn’t call two witnesses who were present. A asked the TJ to call 
the witness, who said “no”. à A then had to call the witnesses, and the CP attacked their credibility in 
xxm à A appealed, saying this was unfair.   

Held: The High Court set out six principles when denying the special leave application:   
1. Crown Prosecutor alone bears the responsibility for deciding whether a person will be called as a 

witness. 
2. Trial judge may, but is not obliged to, question the CP for reasons for not calling the witness. His not 

called upon to adjudicate the sufficiency of those reasons. 
3. Trial judge may invite, but not require, the CP to reconsider not calling a witness. Trial judge cannot 

direct the prosecutor to call a particular witness. 
4. When charging the jury, the trial judge may then make such comment as he then thinks to be 

appropriate with respect to the effect which the failure of the prosecutor to call a particular person as a 
witness would appear to have had on the course of the trial. No doubt, the comment, if any, would be 
affected by such information as to the prosecutor‘s reasons for the decision as the prosecutor thinks it 
proper to divulge. 

5. Saving in the most exceptional circumstances, a trial judge may not call a witness. 
6. Decision of the CP to not call a witness will only constitute a ground for setting aside a conviction, if, 

when viewed against the conduct of the trial taken as a whole, it is seen to gave rise to a miscarriage 
of justice. 
At 577-8: miscarriage of justice was defined as focusing on the consequences, objectively perceived, 
that the failure to call the witness has had on the course of the trial and its outcome. It is not a 
question about whether the decision constitutes misconduct but whether in all the circumstances the 
verdict is unsafe or unsatisfactory. 

 
C. Competence and Compellability 
• Competence: whether a witness has the capacity to give evidence 
• Compellability: whether a witness can be compelled to give evidence 
• Questions of competence and compellability are questions which should be heard on the voir dire 

(recall s 189). 
s 12: Presumption of Competence and Compellability  
Every person is presumed to be competent and compellable. 

• Procedure:  
o Where capacity is in issue = ‘preliminary fact’ 
o Dealt with in voir dire; s189(1)(c) 
o In absence of jury; s189(4), 18(5) 
o Thus, it is for the person alleging incompetence or non-compellability to displace this 

presumption (s18(6)) on the balance of probabilities (s 142). 
Exceptions: 
s 13: Competence – Lack of Capacity 

• (3) To give sworn evidence (i.e. evidence on oath: s 21), a witness must “understand... [the] 
obligation to give truthful evidence” 

o The Court figures this out however they see fit, including asking questions themselves, and 
calling experts: s 13(8). 

• (6) It is presumed, unless the contrary is proved, that a person is not incompetent 
• (4): Persons unable to give sworn evidence may still give unsworn evidence, provided they meet the 

requirements below 
• (1) To give unsworn evidence, a witness must be able to “understand a question about a fact” AND 

“give an answer that can be understood” 
• (5) A witness giving unsworn evidence must be told that: it is important to tell the truth, AND they 

should speak up if they do not understand the question, AND not feel pressured to agree with 
statements they believe are untrue 

o Under s 13(5) the only obligation on the court is to tell the witness those things à no need to 



establish whether witness has understood it 
R v Brooks  

• There is a presumption of competency to give sworn evidence à regardless of age, the fact that the 
child is young is irrelevant 

SH v R [2012] 
• Strict compliance with s 13(5)(c) is required before a witness is competent to give unsworn evidence. 

Because the instruction was not given with the precise words ‘should feel no pressure to agree’, this was 
an error of law and SH‘s conviction was set aside. 

• The form of the warning is left to the Court, but the substance should be what the subsection 
says. 

The Queen v GW [2016] 
• It was necessary for TJ to be affirmatively satisfied that witness did not have the requisite 

capacity before instructing her pursuant to s 13(5) and admitting her evidence unsworn à child witness 
• The Evidence Act does not treat unsworn evidence as of a kind that may be unreliable.  
• There is no requirement for TJ to warn jury the evidence may be unreliable as it is unsworn, no 

requirement to warn jury that evidence is unsworn nor to direct jury to take into account differences 
between sworn and unsworn evidence in assessing reliability of witness’s evidence.  

s 17: Defendant in Criminal Proceedings 
• A defendant is not competent to give evidence as a witness for the prosecution: s 17(2) 

o This just means the D cannot give evidence FOR the prosecution’s case, not that the D cannot 
be cross-examined by the prosecution. 

• An associated defendant is not compellable to give evidence for or against a defendant unless the 
associated defendant is being tried separately: s17(3). 

• If tried jointly, the court must be satisfied (on the voir dire) that the associated defendant is aware of s 
17(3): s 17(4) 

 
s 18: Compellability of Spouses and Other in Criminal Proceedings 

• A spouse, de facto, parent, or child may object to being required by the prosecution (note: they may 
NOT object to being required by the defense) to give evidence generally, or of a communication: s 18(2). 

o Child/Parent  
§ (a) an adopted child or ex-nuptial child of the person; or  
§ (b) a child living with the person as if the child were a member of the person's family. 

o De facto: There is no time requirement for someone being a de facto unlike other legislation, just 
a consideration by the court; and it covers same-sex couples 

• s 18(3) and (4) when to object: 
o If they are called, then you can object as soon as practicable (as soon as you know the right to 

object): s 18(3) 
o If it appears to the Court that they can object, the Court must explain this: s 18(4) 

• s 18(5) Objection determined in the absence of the jury. Jury leaves and it’s a voir dire   
• s 18(6): Person who objects must not (no discretion) be required to give evidence if  

o (a) the Court finds that harm might be caused to the person and their relationship with the 
accused, and  

o (b) the nature and desirability of the harm outweighs the evidence 
• Court must consider all of the factors in s 18(7) including (however not limited to only these factors) 

o (a) nature and gravity of offence,  
o (b) substance and importance of any evidence and the weight that is likely to be attached to it,  
o (c) can anyone else give this evidence,  
o (d) nature of the relationship between defendant and person and  
o (e) whether person will have to disclose matter received in confidence from defendant  

• Note: Section 18 above does not apply to certain offences e.g. child abuse, neglect of children, 
endangering children in employment, etc. 

Section 19 then applies for these offences, and the spouse (or otherwise) cannot object to being required by the 
prosecution to adduce evidence. 
 
R v Khan (unreported, 1995) – s 18 

• Wife was cheating. D killed wife’s lover and D’s case theory was provocation. Wife (as a witness) 
objected to giving evidence FOR the prosecution under s 18.  

• Wife’s evidence would suggest that D knew about her cheating – this would bring down the D’s case 
theory re provocation. 

Held: Wife NOT compelled (after consideration of factors in s 18(7) 
• Hidden J noted that Mrs. K would probably have been compellable if Mr. K was denying the stabbing, but 

that was not in dispute. Instead, Mrs. K was being called in relation to the defence of provocation. 



• The key consideration here under s 18 was in ss (7)(a), (b) and (c). 
• There was enough evidence to not need the wife to testify – the prosecution had a strong case, 

witnesses, forensic evidence and a confession. 
• Additionally they did not separate; it would have been negative to their relationship. 

Australian Crime Commission v Stoddart & Anor [2011] HCA 47  
Principle: No common law ‘spousal privilege’ à No common law equivalent to s 18. i.e. No privilege in civil 
cases 

• Children 
o Uniform Evidence Law, ALRC 102 – deals specifically with the involvement of children in the 

legal process. 
§ Defines ‘competence‘ as: ‘the ability of the witness to function as a witness‘. 
§ Circumstances that impugn a person‘s competence as a witness include: age; physical or 

sensory disability; acquired brain injury; mental illness; intellectual or cognitive disability. 
o But ALRC 102 proposes that children may be ‘more cautious about lying in the witness box than 

adult witnesses‘ and that their truth- and lie-telling knowledge develops early. 
 

D. Sworn and Unsworn Evidence 
• s 21: Sworn evidence to be an oath or affirmation  

o (1) Sworn evidence = Oath or affirmation given by witnesses 
o (3) Merely producing document or thing to the court need not take an oath or make affirmation 

before doing so 
• s 22: Interpreters to act on oath or affirmation 

o (1) Interpreters must also be sworn, i.e. give oath/affirmation 
§ If there is a lack of capacity under s 13(1), then s 30 allows for interpreters for non-

English speakers, and s 31 for deaf and dumb people can use interpreters. 
o (2) Oath/affirmation taken before interpreting is effective for any subsequent proceedings in that 

court on that day 
• s 23: Choice of oat or affirmation 

o (1) Interpreter or witness can choose to take an oath or make an affirmation 
o (2) Court must inform person that they have the choice, unless court is satisfied that the person 

has already been informed or knows they have the choise 
o (3) Court can direct person to make an affirmation if they refuse and it is not reasonable 

practicable for the person to take an appropriate oath. 
• s 24: Requirements for oaths 

o (1) Not necessary that a religious text used in taking an oath 
o (2) Oath is effective regardless of religious belief or person did not understand the nature and 

consequences of the oath 
• s 24A: Alternative oath 

o Person can still take an oath even if person’s religious or spiritual beliefs do not include a belief 
in the existence of a god 

• s 25: Right to make unsworn statements unaffected 
o Just because testimony is given unsworn does not mean less weight should be given to it, but 

neither are juries precluded from according it less weight 
 

E. Examination of Witnesses 
• There are 3 stages: 

o Examination in chief: where a party examine their own witness. Circumstances: 
§ Examiner can only ask open questions (not leading questions) – you cannot lead your 

own witness – i.e. not allowed to say “Isn’t it the case that X? (yes/no)” 
• Exceptions: see s 37 below 

§ Examiner cannot challenge the evidence that comes out. 
§ Examiner can neither bolster nor challenge credibility. 

o Cross examination: where a party ask questions of his opponents witness. Therefore, the 
assumption is that the witness is not on your side. Thus: 

§ Examiner can ask leading questions 
§ Examiner can challenge evidence 
§ Examine can challenge credibility 

o Re-examination: where a part calling the witness, seeks to re-examine his witnessà each side 
has an re-examination  

§ There is no ‘re-cross’ 
• Process 

o Prosecutors present their case, for each prosecution witness: 



§ Prosecution does direct examination (examination in chief) 
§ Potentially prosecution cross-examine its own witnesses if unfavourable under s 38. 
§ Defence cross-examines 
§ Prosecution re-examination pursuant to s 39.  

o The defence presents their case, for each defence witness: 
§ Defence does direct examination (examination in chief) 
§ Potentially defence cross-examination of own witnesses if unfavourable under s 38. 
§ Prosecution cross-examines 
§ Defence re-examination pursuant to s 39. 

Examination in Chief 
Section 26: Court’s control over questioning of witnesses  
The court may make such orders as it considers just in relation to: 

(a) the way in which witnesses are to be questioned, and 
(b) the production and use of documents and things in connection with the questioning of witnesses, 

and 
(c) the order in which parties may question a witness, and 
(d) the presence and behaviour of any person in connection with the questioning of witnesses. 

Section 27: Parties may question witnesses  
A party may question any witness, except as provided by this Act.  

• Note: CL= as a general rule judges DO NOT ask questions à limited to asking questions only to 
remove apparent ambiguities à particularly in criminal cases HOWEVER position is changing 

• FB v The Queen [2011: it has become more common for judges to take an active part in the conduct 
of cases; Court to intervene wherever necessary to ensure that issues are clarified and that justice 
is dispensed within reasonable limits of efficiency.  

Section 28: Order of examination in chief, cross-examination and re-examination  
Unless the court otherwise directs:  

• (1) chief, (2) cross, (3) re-examination 
Note: The judge can ask a question at any time: R v Esposito.  
Section 29: Manner and form of questioning witnesses and their responses  

(1) A party may question a witness in any way the party thinks fit, except as provided by this Chapter 
or as directed by the court. 

(2) A court may, on its own motion or on the application of the party that called the witness, direct that 
the witness give evidence wholly or partly in narrative form. 

Section 37: Leading Questions 
Leading questions means a question asked of a witness that 

• Directly or indirectly suggests a particular answer to the question; or 
o i.e. those that can be ‘yes’ or ‘no’ 

• Assumes the existence of a fact the existence of which is in dispute in the proceeding and as to the 
existence of which the witness has not given evidence before the question is asked.‘ 

 
Exceptions to NO leading questions asked in direct/re-examination  

(1) A leading question must not be put to a witness in examination in chief or in re-examination unless: 
(a) the court gives leave, or 
(b) the question relates to a matter introductory to the witness‘s evidence, or 
(c) no objection is made to the question and (leaving aside the party conducting the examination 

in chief or re-examination) each other party to the proceeding is represented by an Australian 
legal practitioner, legal counsel or prosecutor, or 

(d) the question relates to a matter that is not in dispute, or 
(e) if the witness has specialized knowledge, the question is about hypothetical facts that are 

to be given later in evidence [that is, it is an expert witness]. 
(2) Unless the court otherwise directs, subsection (1) does not apply in civil proceedings to a question 

that relates to an investigation, inspection or report that the witness made in the course of 
carrying out public or official duties. 

 
The court will give leave (under s 37(1)(a)) where, for example, a witness has forgotten some part of 
evidence and it is necessary to get in whole evidence or to direct witness to a particular topic, or, to expedite 
trial without being unfair to other party. 

GPI Leisure Corp v Herdsman Investments (1990) 
Principle: Sets out guidelines to ensuring fair trial at CL – case precedes EA and so subsequent legislation 
has had an effect on these principles. 

• The only right is the right to a fair trial. (not ‘right’ to cross examine) 
• It is the duty of the trial judge to ensure that all parties have a fair trial. 


