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3.5 Procedural fairness 
JE (Aala) 

ADJR Act 
5(1)(a) that a breach of the rules of natural justice occurred in connection with the making of the decision; 

3.5.1 Implication principle 
Procedural fairness is required when administrative decisions affect someone’s’ rights or interests 
(Kioa) 

(A) What is the nature of the interest affected
(1) When the interest of an individual is affected alone or substantially different from the

manner the interest of the public is affected
(2) Interests extend to personal liberty, status, preservation of livelihood, work,

reputation (Annetts; Ainsworth), proprietary rights and interests
(3) Legitimate expectation is rejected in WZARH

(4) Procedural fairness is not required when the decision affects the public generally
(Kioa)
Classic example is regulation.
A general policy involving public interest (O’Shea per Brennan J, but see Mason CJ
to the contrary: if policy impacts on an individual and is closely related to individual
circumstances, the individual should have an opportunity to make submissions on
matters of public interest)

(B) Does procedural fairness apply to preliminary findings?
(1) Procedural fairness may be implied in the preliminary stage of making findings /

writing a report provided that the general proposition above re interests affected is
satisfied (Annetts; Ainsworth)

(2) When a decision making process involves different steps or stages before a final
decision is made, the requirements of natural justice are satisfied if the decision
making process, viewed in its entirety, entails procedural fairness (O’Shea;
Ainsworth) [use when PF given at earlier stage, but not at later stage]

(3) But if new material personal to the individual arises at the political stage of decision
making, the material must be disclosed and an opportunity afforded to make
submissions (O’Shea) [exception to (2)]

(C) Is there anything in the statute or the facts to indicate that procedural fairness should
not apply?

(1) Express or implied intention of parliament
Parliament can exclude procedural fairness, but a strong manifestation of contrary
intention is required (Miah)
(a) An intention to exclude procedural fairness is not to be implied from the

presence in the statute of a ‘code of procedure’, or of merits appeals. The
court can supplement a statutory code of procedure with the common law
principles (Miah)

(b) Where the exclusive statement is qualified to “matters it deals with”, it does
not exclude natural justice to other matters (Saeed)

(c) Where discretion that is personal, non-compellable and exercised in public
interest is conferred on a senior official standing at the peak of the
administration, there may be necessary intendment that procedural fairness
is not required (S10)
But in appropriate cases, courts may require there be placed before Cabinet
by the responsible minister the written submissions of the individual affected
by the decision to be made (O’Shea)

(d) Parliament supervision / Parliamentary tabling requirements were regarded
as relevant to the exclusion of procedural fairness in S10

Scaffold



 

      1 

TABLE OF CONTENTS  
1. INTRODUCTION     ............................................................................. 2 
1.1 Accountability     ............................................................................. 2 
1.2 Merits review     ............................................................................. 2 
2. JURISDICTION     ........................................................................... 11 
2.1 State courts     ........................................................................... 11 
2.2 High Court      ........................................................................... 12 
2.3 Federal court     ........................................................................... 13 
2.4 Public/private distinction    ........................................................................... 18 
3. STANDING     ........................................................................... 19 
3.1 Capacities to participate    ........................................................................... 19 
3.2 Function of standing rule    ........................................................................... 20 
3.3 Two approaches to standing   ........................................................................... 21 
3.4 Attorney General     ........................................................................... 21 
3.5 Private person     ........................................................................... 21 
3.6 Summary .      ........................................................................... 26 
4. GROUNDS FOR REVIEW   ........................................................................... 26 
4.1 Rule making     ........................................................................... 26 
4.2 Procedural fairness    ........................................................................... 30 
4.3 Considerations, purpose, policies and representations ....................................................... 51 
4.4 Unreasonableness    ........................................................................... 64 
4.5 Uncertainty     ........................................................................... 68 
4.6 Errors of law and fact    ........................................................................... 69 
4.7 Jurisdictional errors    ........................................................................... 76 
5. REMEDIES     ........................................................................... 79 
5.1 Prerogative writs     ........................................................................... 79 
5.2 Equitable remedies    ........................................................................... 83 
5.3 ADJR Act remedies    ........................................................................... 83 
5.4 Rival theories of invalidity    ........................................................................... 84 
5.5 Discretion of court    ........................................................................... 86 
5.6 Severance      ........................................................................... 86 
5.7 Case study - statutory duty to give reasons ......................................................................... 86 
6. RESTRICTING JUDICIAL REIVEW  ........................................................................... 88 
6.1 Privative clauses     ........................................................................... 88 
6.2 No invalidity clauses    ........................................................................... 90 
6.3 Practical restrictions on judicial review  ........................................................................... 91 
  



86 

5.5 Discretion of court 
5.5.1 Usually relates to refusal of remedy. 

5.5.2 Basis for refusing to grant remedies 
(A) More convenient statutory alternative (eg appeal provisions)
(B) Futility or ineffectiveness of remedy
(C) Delay in commencing application
(D) Bad faith by applicant
(E) Acquiescence or waiver of breach

5.6 Severance 
When administrative action results in written documents e.g. rule-making, conditions of licences or visas. 

Example: development consent granted subject to conditions 
1. Building must be no higher than three storeys

2. Developer must pay an amount to the council for a new local library

5.6.1 Common law 
Presumption against severance. Discretionary judgment is made on various factors. The judgment 
may be made differently if one factor is separate out. In the example, council may refuse to grant 
licence if condition 2 is taken out.  

5.6.2 Statute 
Acts Interpretation Act reverses the common law presumption against severance. 

Acts Interpretation Act 
46 Construction of instruments 
(2) If any instrument so made would, but for this subsection, be construed as being in excess of the
authority's power, it is to be taken to be a valid instrument to the extent to which it is not in excess of that
power.

5.7 Case study - statutory duty to give reasons 
What is the consequence of a breach of a statutory requirement? Answer depends on the court’s jurisdiction 
and the remedy sought 

5.7.1 Inherent jurisdiction/constitutional writs/Judiciary Act s39B 

(A) Jurisdictional error
Court is unlikely to treat breach as a jurisdictional error: eg Palme

Re Minister for Immigration and Multicultural and Indigenous Affairs; Ex Parte Palme (2003) 
216 CLR 212 
Facts: Palme was a German citizen who has lived in Australia for almost all his life. His visa was 
cancelled according to Migration Act s501 – Palme failed character test. 

Migration Act s501G: (1) Minister to provide a notice that includes reasons for the decision… (4) 
Failure to comply with this section in relation to a decision does not affect the validity of the 
decision. 
Issues: Did the Minister breach the requirement to provide reasons? Was the cancellation of 
Palme’s visa invalid? 
Held: (Gleeson CJ, Gummow and Heydon JJ) the Minister failed to discharge the duty in question, 
in particular, by failing to give the prosecutor a written statement setting out the reasons for the 
decision. 

What then are the consequences? Mandamus may lie to compel performance of the duty. The 
prosecutor does not seek mandamus. Rather, the prosecutor fixes upon those cases concerned 
with breach of an essential preliminary to the exercise of a statutory power. 
The question is whether the step which logically and temporally succeeds the making of a decision 
in exercise of a power is a condition precedent to that exercise. 

Detailed notes


