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When is Consideration Required? 
 
Doctrine of Consideration: Something must be given in return for a promise in order to make it binding. 

An agreement not supported by consideration on both sides is sometimes said to be nudum pactum (a naked agreement) and this label carries with it the idea that the agreement is
unenforceable. 

 
Elements of Consideration: 

1. The promisee must incur a detriment or confer a benefit on the promisor (the benefit/detriment requirement). 
Currie v Misa: A valuable consideration, in the sense of the law, may consist in some right, interest, profit or benefit accruing to the one party, or some forbearance, detriment,
loss or responsibility, given, suffered or undertaken by the other. 

The person to whom the promise is made must either confer a benefit on the promisor or incur a legal detriment, in the sense of giving something up or undertaking an
obligation. 
Mutual promises are recognised by courts. 

 
2. That benefit or detriment must be given in return for the promise (bargain requirement). 

Australian Woolen Mills Pty Ltd v Commonwealth: Must be an element of quid pro quo - the acts must be performed in return for the promise. 
This bargain requirement will be satisfied if the acts which are said to amount to consideration have been performed at the request or implied request of the person making
the promise. 

No request for the purchase of wool made by the Commonwealth. 
It is possible for an act to satisfy the bargain requirement of a contract, but not the benefit/detriment requirement: Ballantyne v Phillott. 

 
Bargains and Conditional Gifts:  

A promise to pay someone $100 IF they perform a certain act is a conditional gift. 
A promise to pay someone $100 IN RETURN FOR performance of the act is capable of giving rise to a contract. 
 

Bargains and Reliance: 
An act performed in reliance on a promise will not constitute good consideration but may give rise to an estoppel. 

Beaton v McDivitt: Acts performed in reliance on a promise will not constitute consideration for that promise unless those acts can be regarded as having been performed in return
for the promise. 

A person who relies on a promise which has not been bargained for must seek a remedy in estoppel rather than contract. 
 
 
Sufficiency of the Consideration: Consideration must be sufficient but need not be adequate. 
 

Woolworths v Kelly: Must be something the law considers valuable. Provided it meets this threshold, the courts will not inquire whether the value of the consideration is equal or even
proportionate to that of the promise it supports. 
Thomas v Thomas: The undertaking of quite an onerous obligation in return for another's promise is good consideration. 

Facts: Woman promised to pay $1 in rent and to keep the house in good repair was held to be good consideration for a promise by her husband's executors to give her the right to
occupy the house for life. 

Although inadequacy of consideration does not in itself invalidate a contract, it may be taken into account as evidence of procedural unfairness in the formation of a contract.
 
 
Discretion as to Performance. 
 

If the promisor is not bound to perform, then the promise will constitute an illusory consideration: Placer Development Ltd v Commonwealth: Commonwealth promised to pay a
subsidy 'of an amount or at a ate determined by the Commonwealth from time to time'. 

The general principle is that wherever words which by themselves constitute a promise are accompanied by words showing that the promisor is to have a discretion or option as to
whether he will carry out that which purports to be the promise, the result is that there is not contract on which an action can be brought at all. 
Minority found that the Commonwealth was under an obligation to determine what the subsidy was to be and then pay it. 

 
 
Past Consideration: The General Rule: 
 

Roscorla v Thomas: Past consideration is not considered sufficient consideration - this means that, subject to one exception, something given before a promise is made cannot constitute
good consideration for the promise. 

The defendant sold the plaintiff a horse for 30Pound. Later, at the plaintiff's request, the defendant promised that the horse was 'sound and free from vice' but the plaintiff sought
damages for breach of contract when the horse turned out to be very vicious etc. 

Held: Payment of the purchase price was past consideration which did not support the subsequent promise. 
 
Executory consideration: something that is given as part of the same transaction as the promise: X offers reward to whoever finds and returns a lost dog, and Y does so. The contract is
made when Y returns the dog. The contract is made and executed when the dog is returned.  

 
Promise to Pay for Past Services: 
 

Where services are performed at the request of the promisor, in circumstances that raise an implication that they are to be paid for, then performance of the services by the promisee will
constitute good consideration for a subsequent promise to pay for them.  

The performance of the services and the promise to pay for them are in effect treated as part of the same transaction. 
Lampleigh v Brathwait: Where services are provided at the request of a party, a later promise to pay for those services will be binding because the promise 'couples itself' with the
earlier request. 

Re Casey's Patents; Stewart v Casey: Now, the fact of a past service raises an implication that at the time it was rendered it was to be paid for, and, if it was a service which
was to be paid for, when you get in the subsequent document a promise to pay, that promise may be treated either as an admission which evidences or as a positive bargain
which fixes the amount of that reasonable remuneration on the faith of which the service was originally rendered. 

 
The Existing Legal Duty Rule: The General Rule: 
 

Neither the promise to perform an existing legal duty, nor the performance of an existing legal duty, is regarded as sufficient consideration to support a contract. E.G. give evidence in
court: Collins v Godefroy. 
Beneficiary: Promisor 
Modifying Party: Promisee 

Chapter 4: Consideration 
18#March,#2013# 10:28#AM#



2/12/2014 11:43 amOneNote Online

Page 1 of 3https://onenote.officeapps.live.com/o/onenoteframe.aspx?F…GJf6GUJ%2fM4kSyu47owOtw3wZmtrwMkQ%3d9&ad=en-AU&sc=host%3d

A valid contract requires the parties to manifest an intention to create legal relations. 
 
The Objective Approach: 

The court is concerned with whether the parties manifested an intention to create legal relations, and not with whether they actually intended follow through with them: Ermogenous
Orthodox Community of SA Inc 

It is not open to a party to escape a contract by saying that he or she did not intend to be bound: Merritt v Merritt - 
The court does not try to discover the intention by looking into the minds of the parties; it looks at the situation in which they were placed and asks itself, would reasonable people regard
the agreement as intended to be binding. 

Confirmed in Ermogenous: 
Determine what would objectively be conveyed by what was said or done, having regard to the circumstances in which those statements and actions happened.

It is not a search for the uncommunicated subjective motives or intentions of the parties. 
Air Great Lakes Pty Ltd v K S Easter: Where a written agreement is alleged to form a contract, the court may look beyond the terms of the document to determine whether the agreement was
intended to create legal relations. 

General Rule: A party (A) cannot set up a subjective intention not to contract where a reasonable person in the position of the other party (B) would assume A intended to be bound.
Exception: A subjective by one party (A) not to be bound WILL prevent a contract arising where that subjective intention is known to the other party (B). 

Ermogenous: The subject-matter of the agreement, the status of the parties to it, their relationship to one another, and other surrounding circumstances may be factors taken into account.
The court may also take into account surrounding circumstances, including actions and statements of the parties. 

Shahid v Australian College of Dermatologists: 
Dr. Shahid made a number of unsuccessful applications to the College for a training position in dermatology, these applications could be appealed for a fee, which were
subsequently made. 

Issue was whether a contract was made each time the fee to lodge an appeal occurred. 
Full Court found that the training program was regarded by the college as 'a subject of great importance' and the handbooks were both ;detailed and comprehensive'.

The context of the transaction was a businesslike one. 
Where one party makes, and the other party accepts, a money payment as consideration for a promise by the other to provide some service or to bestow some
benefit, the proposition that each intended the promise to be taken seriously and to carry the conventional legal consequences seems obvious.

Atco Controls v Newtronics: Conduct which does no more than indicate the subjective intentions of one of the parties is not likely to be of assistance. 
Atco provided a series of annual 'letters of support' to its subsidiary (Newtronics) in which A confirmed that it would not seek to recover debts owed by N to the detriment of other
creditors and would provide sufficient funds to N to enable N to meet its trading debts. 

 
Presumptions: 

Jones v Padavatton: Presumption against an intention to create legal relations in the case of certain transactions between family members. 
Onus relies on the person seeking to enforce such an agreement. 

Contracts made in a commercial context are presumed to be legally binding. 
The burden of disproving intention is therefore on a person denying the enforceability of such a transaction. 

 
Ermogenous v Greek Orthodox: 

A person who claims that a contract has been made bears the onus of establishing the elements of formation. 
The person alleging the existence of a contract must satisfy the court that the parties manifested an intention to create legal intentions. 

Tadrous v Tadrous: While it used to be said that in family and social situations there is a presumption of fact that the parties do not intend to contract, this probably no longer represents a correct
analysis. 

Darmanin v Cowan: family, social and domestic arrangements do not normally give rise to binding contracts because the parties lack the necessary intention. 
 
 
Commercial Transactions: 
 
Presumption of Legal Enforceability: 
 

Helmos Enterprises v Jaylor: Strong presumption that commercial transactions are intended to create legal obligations which will only be rebutted with difficulty. 
Edwards v Skyways: A person seeking to deny the enforceability of a commercial transaction bears a heavy onus in proving that it was not intended to be binding. 

 
Letters of Comfort: A letter of comfort is a document given to a financier in a situation in which a guarantee might otherwise be given. 

EG. Where a bank is without some assurance that the parent company will support its subsidiary. 
Offers assurance without a clear liability, which would otherwise affect the balance sheet of the parent company. 

Banque Brussels Lambert SA v Australian National Industries: Letter of comfort given with conditions, conditions breached. 
In French law, a letter of comfort will be regarded as a commitment to perform since the creation of a meaningless instrument in the commercial world is unthinkable.
Presumption of commercial arrangements to be legally binding succeeded, bank was entitled to damages for ANI's breach of promises. 

Gate Gourmet Australia (in liq) v Gate Gourmet Holding AG: also held to give rise to legal obligations. 
Kleinwort Benson v Malaysia Mining Corp Bhd: Less strongly worded letters have been held not o give rise to legal obligations - English Court of Appeal held that the
presumption that legal relations are intended arises only when the words used in the relevant document can be treated as a contractual promise. 

Commonwealth Bank of Australia v TLI Management: letter of comfort which contained statements of fact, rather than promises, did not give rise to an enforceable
agreement. 
Australian European Finance Corporation v Sheahan: letter of comfort not intended to create legal relations where the wording was not discussed in advance, there was
no evidence of reliance by the lender, the letter was 'clearly intended to be ambiguous' and the expressions were 'vague' and 'woolly'. 

 
Non-binding Commercial Agreements:  

Honour clauses: Courts will sometimes give effect to an express stipulation that an agreement is not to be legally binding - since they expressly or impliedly provide that the agreement will be
binding in honour only. 

Rose & Frank Co v J R Crompton & Bros Ltd: The clause was contained in an agreement made between a manufacturer and a distributor, which gave the distributor the right to sell the
manufacturer's product for a stipulated period. 

The agreement contained an 'honorable pledge clause' which provided that the agreement was not entered into as a legal agreement and was not subject to legal jurisdiction, but
simply recorded the parties' purpose and intention to which they honorably pledged themselves. 

Where an agreement is made binding, any attempt to oust the jurisdiction of the courts is contrary to public policy and will be void. 
 

Financial Agreements Between Spouses: 
 Balfour v Balfour: Agreements made between spouses are not intended to be legally binding. 

Magill v Magill: Ermogenous rebuts the idea that there are presumptions to the effect of intention in contract with regard to social or domestic arrangements, however, 
Balfour with approval (HCA case). 

 
Agreements Between Spouses who are Separating: 

Merritt v Merritt: Agreement was made between a married couple after they had separated.  

Chapter 5: Intention 
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Tallerman & Co Pty Ltd v Nathan's Merchandise (Vic) Pty Ltd: A contract is said to have come into existence when acceptance of an offer has been
communicated to the offeror. 

Parties are ad idem: Of one mind. 
 
Offer: 
 
An offer is an expression of willingness to enter into a contract on certain terms. 

A proposal only amounts to an offer if the person making it indicates that an acceptance is invited and will conclude the agreement between the
parties. 

Whether to a reasonable person in the position of the offeree that an offer was intended and that a binding agreement would be made upon
acceptance. 

It does not matter that the offeror did not intend to make the offer, intent is determined according to outward manifestations: Carlill v
Carbolic Smoke Ball Co. 

Carbolic Smoke Ball offered a reward if anyone was to get the flu after taking their pill - P did, they argued the advertisement was
'mere puff', no offer had been made to a particular person, P had not notified their acceptance of the offer, agreement uncertain as
there was no established time frame, no consideration for the promise. 

Court rejected these arguments and held that a contract had been made: bank deposit made it clear a promise was intended,
advertisement was considered objectively - what the reasonable person would have thought was intended, rather than what
the defendant actually intended - that the agreement was made based on the faith of the advertisement, the offer of an award
was the performance, advertisement made it sufficiently clear, timeframe was use of pill during the epidemic and the use of
the ball constituted a benefit to the defendant and a detriment to the plaintiff was sufficient consideration. 

Brambles Holdings Ltd v Bathurst City Council: (In Obiter by Heydon JA) An offer must take the form of a proposal for consideration which gives
the offeree an opportunity to choose between acceptance and rejection. 

Communication which 'uses the language of command' and 'peremptorily requests' the other party to adopt a particular course of action may
not be regarded an offer. 

 
Unilateral Contracts:  

Carlill v Corbolic Smoke Ball Co: Unilateral - one which the offeree accepts the offer by performing his or her side of the bargain. 
The consideration on the part of the offeree is completely executed by the doing of the very thing which constitutes acceptance of the
offer: Australian Wool Mills Pty Ltd v Commonwealth.  

 
Contract considered 'unilateral' because one party has performed his or her obligations by the time of formation (E.G. Lost dog rewards). 

Under a 'bilateral' contract, obligations of both parties are yet to be performed. 
 
Australian Wool Mills v Commonwealth: Quid Pro Quo TEST -  

1. Whether the offeror has expressly or impliedly requested the doing of the act by the offeree. 
2. Whether the offeror has stated a price which the offeree must pay for the promise. 
3. Whether the offer was made in order to induce the doing of the act. 

AWM failed to establish the intent to pay a subsidy intended to give rise to a contract. 
Commonwealth's letters must be read as statements of policy and could not be regarded as offers to contract. 

 
Offer and Invitations to Treat: 

Invitations to Treat: Invitations to others to make offers or enter into negotiations.  
Harvey v Facey: An indication by an owner of property that they may be willing to sell their house at a certain price is an invitation to
treat. 
Grainger v Gough: Wine merchant's price list considered invitation to treat as if considered an offer, may be expected to supply
unlimited quantities of wine at that price. 

What amounts to an offer must be decided on the facts of each case: Australian Wool Mills v Commonwealth. 
 

Shop Sales: 
Fisher v Bell: Knife displayed in store window considered invitation to treat, not offer. 
Pharmaceutical Society of Great Britain v Boots Cash Chemists Ltd: Sale must take place at checkout. 
Goodwin's of Newtown Pty Ltd v Gurrey: TV sets on display were not for sale but equivalents could be purchased. Invitation to treat. 

 
Auctions: Generally considered invitation to treat. 

Payne v Cave: Each bid constitutes an offer and the auctioneer communicates acceptance of the final bid by the fall of the hammer.  
No contractual claim can arise if the auction is cancelled: Harris v Nickerson. 
A bidder us entitled to withdraw his or her bid before it is accepted: Payne v Cave 
Auctioneer not obliged to sell to the highest bidder: AGC v McWhirter. 

Sales of Goods Act (SA) s 57: The sale of goods by auction is complete when the auctioneer announces its completion and,
until such announcement, a bid may be retracted. 

AGC v McWhirter: An auction held without reserve does not constitute an offer. 
 

Tenders: Each party submits a bid without knowing what other bids have been made. 
A call for written tenders: invitation to treat - with each tender constituting an offer. 

Harvela Investments Ltd v Royal Trust Co of Canada Ltd: A call for tenders considered an offer because the vendor promised to
accept the highest bid. 

 
Notice of terms given from one party to another after a contract has been formed cannot form part of the contract. 

Chapter 3: Offer and Acceptance 
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WEEK 3 SEMINAR (March 18—22) 
PROBLEM 
 
A-Line Constructions Pty Ltd contracted on 19 January with the hardware retailer Munnings Pty Ltd to construct a large warehouse adjacent to the retailers existing store in
Plympton. The work was to be completed by 10 May. A-Line did not finish the building until 8 June. Munnings daims damages of $300,000 from A-Line in respect of a large
shipload of timber products ordered on 28 January. Munnings was unable to accept the shipload on 31 May due to a lack of storage space, and was forced to pay $100,000 in
compensation to the supplier. It also asserts that it would have been able to sell those products at a profit of $200,000. (You can assume that these figures are reasonable in the
circumstances.) 
A-Line argues that Munnings should have stored the goods in one of the other large warehouses available for rental in Adelaide. 
 
Consider what arguments each party might be able to make in relation to these claims. 
 
M v A 
 
It appears on the facts that M may be able to prove on the balance of probabilities that A has breached their contract. The facts do not suggest the contract is invalid. 
 
6 years has not yet passed so an action in breach of contract is still available under the CLA (s 35).  
 
Causation 
 
For M to be successful, M must first establish causation. By applying the 'but for' test, M is likely to be successful as but for A's inability to complete the contract as stipulated, M
arguably would have been able to store the wood in the newly built warehouse (Pilmer v The Duke Group). This argument is further strengthened by the case law that supports the
proposition that A's breach need not be the sole cause of the breach (Fitzgerald v Penn) but a cause - which indeed it is. 
 
Remoteness 
 
M must also show that the damage incurred was not too remote. It seems reasonable to suggest that both parties would have contemplated that had A failed to complete the contract
in time, M would not be able to store the timber in the warehouse and therefore incur a naturally arising expense, as per the Hadley v Baxendale principle. However, A may argue
that these damages are indeed too remote. A may argue with a small chance of success that they did not contemplate that M would not have anywhere else to store the wood, and
therefore had not contemplated a loss of that kind. Despite this, it seems unlikely that this argument would be successful because a reasonable man in his position would have
realized that such loss was sufficiently likely to result from the breach of contract to make it proper to hold that the loss flowed naturally from the breach or that the loss of that kind
was should have been within contemplation: C Czarnikow Ltd v Koufos. The sole purpose of the contracted construction of the warehouse was to store wood - the very thing that
could not be stored at the time. The facts of Victoria Laundry v Newman are similar in so far as it should be clear that A should have foreseen some loss had the warehouse not
been constructed in time. M could further support this based on commonsense: Wenham v Ella. 
 
A could argue that at the time of the contract, they did not know of the shipment of timber which was made after the contract, so therefore could have not contemplated the loss. Too
remote. Victoria Laundry v Newman. 
 
Mitigation 
 
Although there is no duty to mitigate, a failure to have done so may result in a reduction in damages awarded to M: TC Industrial Plant Pty Ltd v Robert's Queensland Pty Ltd.
A may be able to successfully argue that M should have taken steps to mitigate the loss by storing the goods elsewhere or in a warehouse to hire. However, this argument is likely to
fail as Bak v Glenleigh Home Pty Ltd stands as authority that M is not expected to take steps to mitigate a loss unless aware of the breach giving rise to the loss or ought
reasonably have been aware of the breach. As the wood was ordered on the 28th of January and expected to arrive on May 31 - a full 21 days after the expected completion, it seems
A will have difficulty establishing that M should have known and thus taken steps to avoid the loss arising from the breach. 
 
Although, A may argue that it was plainly observable that construction would not be completed on time and thus M should have taken alternative steps to mitigate loss then. Despite
this, there is a limit to what the M could have done, and it appears that ordering wood approximately 4 months prior to the expected completion date is too onerous to be expected to
have known that there would be a delay in construction Banco de Portugal v Waterloo & Sons Ltd. However, it does not appear that M has attempted to mitigate it's losses and
therefore it may find a reduction in damages if successful TC Industrial Plant Pty Ltd v Robert's Queensland Pty Ltd. 
 
A could argue that M could have mitigated their losses by deferring the shipment until additional space was located or the warehouse had completed construction in order to avoid
incurring fees.  
 
Damages 
 
Under the Compensation Principle: Robinson v Harman:  Where a party sustains a loss by reason of a breach in contract, he is, so far as money can do it to be placed in the same
situation with respect to damages as if the contract had been performed. It seems likely that M will be successful in receiving such damages in this case, as it appears that M has
suffered consequential loss based on the promised performance of A, namely, the costs associated with the inability to store and sell timber due to A's failure to complete the
warehouse on time.  
 
M is likely to be successful in claiming expectation damages based on the fact that had the warehouse been completed as contracted, M would not have incurred the $300 000 in
storage expenses. However, as on the facts provided, it does not appear any steps to mitigate have been taken, the sum of damages may be reduced at the court's discretion TC
Industrial Plant Pty Ltd v Robert's Queensland Pty Ltd Indeed, perhaps hiring an alternative place to store the timber would have proven to be a less costly event. In any case,
Commonwealth v Amann Aviation supports M's loss of chance to pursue a potentially successful commercial opportunity - namely, to sell the timber for a $200 000 profit - but
could not due to the delayed construction of warehouse.  
 
It seems likely that M will succeed in its claim of damages, but may seem them reduced due to the lack of mitigation on their behalf, at the court's discretion. 
  
M is very likely to receive nominal damages due to the breach in contract. 
 
 
 
 
 
 
 
 
 

Seminar 
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CASE ANALYSIS 
 
 
Read Whitlock v Brew (1968)118 CLR 445 (available in electronic form through MyUni) and consider the following questions: 
 
 
Unjustifiable retention of money - restitution.  
 
 
(a) What prevented the High Court from identifying the meaning of Special Condition 5? 

It was considered too uncertain to form part of the contract and the 'clause in question is expressed as a mere covenant and not a question'. 
High Court had no evidence as to what the term meant. Neither party proffered any. 
Rent, duration and commencement absent. 
 

(b) Why couldn’t Special Condition 5 be severed from the contract? 
If the term is considered to be too uncertain, it can be severed from the contract. This was not so. The term was considered 'not completely unintelligible' and the court could
see its subject matter and how it related to the rest of the contract. Court could infer.  
To turn the sale into a different sort of sale that the parties had not agreed upon. 
If the clause is specifically for one party's benefit, it can be waived. 

Perry v Coolangatta Investments 
 

(c) How could the provision have been redrafted to avoid invalidity? 
Contain certain terms with regards to a concluded agreement. Consensus ad idem as to the terms, rent, duration and commencement. 
Have a mechanism for determining uncertainties.  

 
]Note: There is no need to read the parts of the case that are concerned with the issue of awarding 
interest on the sum for which judgment was given.] 
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