
III. COMPELLABILITY 
 
In general, every witness who is competent to give evidence is also compellable, unless an 
exception arises (s 12(b)) 
• NOTE: for co-defendants, see above in competence. 
 
1. Relationship 
As this is a criminal proceeding and W is [de-facto/parent/child/spouse/NOT sibling] of D, W 
MAY OBJECT to giving evidence as a witness for the prosecution (s18(2)) 
• NOTE: this relationship needs to be in existence at the time of the giving of evidence 
• NOTE: an objection must be made before [witness] gives evidence or as “soon as 

practicable after the person becomes aware” – whichever is later – s18(3). 
 
Same sex relationships 
• De factor partner of D includes same-sex relationships. This is underscored by 
• public policy in the preservation of marriage stability, which has been extended by s18 to 

the protection of de-facto relations and parent child relations (Hidden J in Kahn) 
 
2. S 18(6)+(7) 
STATE: the court will balance the desirability of having the evidence given vs the nature / 
extent of the harm caused to the witness or to the relationship with [defendant] (s 18(6); 
Khan). In determining this, the Court considers s 18(7): 
(a) The nature and gravity of the offence 
• The more serious, the more likely W compellable 
 
(b) The substance and importance of any evidence and the weight attached to it 
• The more significant, the more likely W compellable 

o Is W’s evidence reliable? Little weight if not (Kahn) 
o Consider relative to other evidence (Kahn) 
o Mrs K’s evidence was important but K murdering the victim could be proved 

anyway 
 
(c) Whether any other E is available to P 
• Similar to above. 
 
(d) The nature of the relationship b/w D and W 
• Consider duration of relationship (Kahn – 10-year marriage) 
• Are there children of the marriage? (Kahn – 2 children of the marriage) 
• Current state of r/ship (Kahn – marriage endured despite circs) 

 
(e) Whether witness would have to disclose info that was received in confidence 
• Less likely W will be compelled because breaking trust could destroy r/ship 
 
3. Conclusion 
• The impact to the relationship outweighs the interests of justice in compelling W and 

thus, hence W will unlikely be compelled; OR 
• The impact on the relationship is relatively minor in comparison to the interest of justice 

in compelling W and thus W will likely be compelled as a witness. 
 



I. PRIVILEGE AGAINST SELF INCRIMINATION (PASI) 
 

STATE: 
• W appears competent and therefore prima facie compellable (s 12)  
• However, W can claim the PASI and object to giving [insert evidence] on the ground that 

it has a tendency to prove he committed an offence against Australian law (s 128(1)) 
o NOTE: PASI is not available to corporations (s 187) 

 
1. Reasonable grounds? 
There must be a ‘real or appreciable danger of incrimination’ (Sorby) 
• If a party wishes to give certain answers under protection of certificate for strategic 

reasons, they are not objecting to giving that evidence (Song) 
• Is another organisation investigating W, so that there are reasonable grounds for claiming 

that E may prove offence? 
• Not reasonable grounds if claiming privilege to protect 3P, such as corporation (s 187) 
 
2. Certificate 
If there are reasonable grounds, the court must inform W of the matters set out in s 128(3). 
The certificate is granted under 128(5) and means that no Victorian Court can consider the E 
or anything obtained in consequence of it (s 128(7)) 
 
S 128(e) matters: 
(a) they do not need to give the evidence unless required to do so by 128(4)); 
(b) they may voluntarily choose to give evidence and be granted a certificate – they will also 

be granted the certificate if forced to give evidence. 
(c) The effect of the certificate 
 
NOTE: s 128(6) If the Court overrides the privilege but later changes its mind and finds 
reasonable grounds for the objection, the Court will give a certificate with retrospective effect 
 
3. Do the interests of justice require W to give evidence? 
If W still objects, they may be compelled to give the evidence if [party seeking to adduce E] 
can prove it is in the ‘interests of justice’ (s 128(4)(b)) to do so. The court will apply Lodhi 
factors: 
 
(a) Importance of the evidence 
• Can E be obtained from another source? Circumstantial? (not as strong) 
• Lodhi: although W’s E showed a direct link between witness and terrorist group, E was 

circumstantial and other W’s could give similar E 
 
(b) Nature of the proceedings & charges against the accused 
• Criminal v civil à crim more likely to be in the interests of J to require W to give 

evidence 
• Serious v minor à the more serious the charges, the more interests of J requires W to 

give E 
o Lodhi: terrorist charges were very serious, carried threat of long term 

imprisonment 
 
(c) Interests of the witness 
 



TOPIC 5 – CHARACTER EVIDENCE 
 

I. CHARACTER OF VICTIM IN SEXUAL OFFENCE CASES 
 

STATE: at CL, the character of V was regarded as relevant to issues of consent and belief in 
consent. However, victims now have special protections in relation to their character under 
the CPA. 
 
1. General reputation evidence is not allowed 
S 341: the court will not allow any questions as to, or admit any evidence of, the general 
reputation of V with respect to chastity (refraining from intercourse) 
• V will argue the E relates to her refraining from sexual activities and so she should not be 

questioned on it 
• D will argue it relates to something else (e.g. – that she lied) 
 
2. Type of person to consent not allowed 
S 343: sexual history evidence is not admissible to support an inference that V is the type of 
person more likely to consent to sexual activities 
• V will argue E relates to her sexual history (and should be inadmissible) because it tends 

to show that V (s 340): 
(a) was accustomed to engaging in sexual activities; or 
(b) had freely agreed to engage in sexual activity (other than that to which the charge 

relates) with accused person or another person 
 
3. Sexual history evidence 
S 342: no evidence admissible re sexual activities without the leave of the court. 
 
S 349: leave shall not be granted unless satisfied of substantial relevance and in the interests 
of justice to allow XE/admit evidence. This is difficult. (Roberts) Relevant factors: 
(a) whether the probative value of the evidence outweighs the distress, humiliation and 

embarrassment that the complainant may experience as a result of the XE or the 
admission of the evidence, in view of: 
• his or her age; and 
• the number and nature of the questions that he or she is likely to be asked; and 

o Consider if relevant to rebut/prove the elements of offence (e.g. consent) cf. 
proving disposition of V (Bull) 

(b) the risk that the E may arouse discriminatory belief or bias, prejudice, sympathy or 
hostility in the jury; and 

(c) the need to respect the complainant’s personal dignity and privacy; and 
(d) the right of the accused person to fully answer and defend the charge. 
 
COURT MUST THEN CONSIDER S 192 FACTORS 
NOTE: potential improper questioning issue? 
 
4. Jury Directions – differences in account 
If the trial judge considers that there is a difference in account that could be relevant to 
credibility, the trial judge must direction the jury under 54D(2) that: 
a) Differences in a complainant’s account may be relevant to complainant’s credibility and 

reliability 



TOPIC 6 – TENDENCY & COINCIDENCE 
 
1. Is it tendency or coincidence evidence? Or both? IF MORE THAN 7 MARKS, BOTH 
Tendency 
• Past convictions, proven conduct are most likely tendency – goes to a subjective 

disposition 
 
STATE: the prosecution will argue that [tendency evidence] should be admitted to prove  
that the accused has a tendency to [do the tendency: i.e. rape children] and that the accused 
has simply given effect to that tendency in committing the offence now charged (s 97(1)) 
 
Coincidence 
Mere allegations and unproven facts are most likely coincidence evidence 
• So similar that it is improbable that all these things occurred and D wasn’t responsible for 

them all (relies on similarities) 
 

STATE: the prosecution will argue that [coincidence evidence] should be admitted as 
coincidence evidence to prove the guilt of the accused on these facts because, having regard 
to their similarities, it is improbable that these events occurred coincidentally (s 98(1)) 
 
2. Relevance 
The evidence is relevant as it is capable of rationally affecting the assessment of the 
probability of [fact in issue]: 55(1) Therefore, evidence will be relevant under s 56(1). 
 
3. Can the evidence be admitted? 
The evidence can be admitted if (s 97(1)/98(1)): 
(a) The prosecution gave reasonable notice in writing of its intention to adduce the E; and 
(b) E has significant probative value (‘SPV’) 
 

I. TENDENCY 
 
4. SPV 
STATE: the “unduly restrictive approach” to assessing SPV in Velkoski was rejected by 
Hughes. Per the new test set out in Hughes, the evidence likely has SPV under s 97 because: 

i. it strongly supports proof of X’s tendency to [tendency]; and 
ii. this tendency strongly supports the proof of a fact which makes up the offence for 

which the accused is charged. 
 
With respect to part (i), the conduct relied upon happened on numerous occasions, although 
evidence of a single occasion alone is capable of meeting the test for admission under s 97. 
(Reeves) There also appears to be very little time gap between those occasions.  The 
tendency is also highly specific and each time it occurred had an identical degree of 
similarity.  Even applying the stricter test from Velkoski, this shows a consistent pattern of 
conduct with clear underlying features.   
 
With respect to part (ii), the tendency substantially affects the assessment of the probability 
that [fact in issue] The evidence “[makes] probable that which would otherwise be regarded 
as improbable”. (Bauer) As a result, it has more than mere relevance and is highly influential 
in the context of fact-finding (IMM). 
 



TOPIC 9: ADMISSIONS 
 
The [E] is relevant to a fact in issue, thus prima facie admissible (s 55; 56) 
 

1. WAS THERE AN ADMISSION? 
 
X admitted ______. This is representation [state what makes it adverse – places himself at 
crime/helps prosecution make out arguments]. Hence, it is an admission because it is adverse 
to his interests. (pt 1 dictionary) 
 
Is it contentious whether the admission occurred? 
S 88: the court must determine if it is reasonably open to find that the person made the 
admission; this will be determined on the BoP (s 142) 
• Usually sworn evidence from a third party would be enough to satisfy the court 
• Deals both with identity of admission-maker and whether conduct amounts to admission 
 
Incriminating conduct? 
In certain circumstances, a denial can be construed as ‘consciousness of guilt’ (and therefore 
admission) if the circumstances suggest that the denial is a lie: 
• Woon: selectively refusing to answer some statements in the circumstances evidenced lies 

eluding to a consciousness of guilt (complete record admissible) 
• Edwards: a lie can constitute an implied admission if it is concerned with some 

circumstance or event connected with the offence (ie it relates to a material issue) and if it 
was told by the accused in circumstances in which the explanation for the lie is that he 
knew that the truth would implicate him in the offence. 

• Bacca: bare denial – when D denies it, and there is nothing in D’s conduct/demeanour 
that suggests that he acknowledges its truth, it is accepted practice to exclude it altogether  

 
Notice 
P must give at least 28 days’ notice of conduct that it wishes to rely on as evidence of 
incriminating conduct (s 19) 
 
Leave 
P must not rely on evidence of conduct as evidence of incriminating conduct unless (s 20): 
(a) P gives notice; and  
(b) TJ determines that the evidence is reasonably capable of being viewed by the jury as 

evidence of incriminating conduct 
 
Jury directions 
Mandatory direction 
TJ must direct the jury that (s 21): 
(a) jury may treat evidence that the accused believed that he or she had committed the 

offence charged or an element of the offence charged, only if it concludes that: 
(i) the conduct occurred 
(ii) the only reasonable explanation of the conduct is that the accused held that belief; and 

(b) even if the jury concludes that the accused believed that he committed the offence, it still 
must decide whether P has proved the guilt BRD. 

 
Additional direction 



TOPIC 11: OPINION 
 
Relevance: the [E] is relevant to a fact in issue, thus prima facie admissible (s 55; 56) 
 
It is presumed that W is competent and compellable to give E (s 12)  
 
E of an opinion is not admissible to prove the existence of a fact about which the opinion was 
expressed (s 76) 
• E which is admissible for a non-opinion purpose is also admissible for an opinion purpose 

(s 77) 
 
1. LAY OPINION 
The opinion rule does not apply to evidence of an opinion expressed by a person if (s 78): 
(a) the opinion is based on what the person saw, heard or otherwise perceived about a matter 

or event; AND 
o W must be able to give factual evidence which led them to that opinion 

(b) evidence of the opinion is necessary to obtain an adequate account or understanding of 
the person’s perception of the matter or event 

o I.e. facts won’t suffice, opinion necessary to understand E (e.g. ‘he looked 
shocked’) (Lithgow) 

 
2. EXPERT OPINION 
The opinion rule does not apply to E which is substantially based on the W’s specialised 
knowledge from training, study or experience (s 79) 
 
(a) Specialised knowledge? 
Specialised knowledge is the antithesis of common knowledge; it is knowledge which can 
only be acquired by training, study or experience (Honeysett) 
• No reliability requirement in s 79 (Tuite) 
• Possibility to become an “ad hoc expert” in something by repeatedly engaging in the 

same task was left open in Honeysett 
• Examples: psychologists (HG); anatomy (Honeysett); body-mapping left open in 

Honeysett 
 
(b) Is the opinion based on this specialised knowledge? 
The court will not allow an opinion which reaches beyond the W’s area of expertise (HG; 
Honeysett) 
• Policy: avoiding the opinion being invested with “a spurious appearance of authority” 

(HG)  
• Expert’s opinion must be based on facts (HG) 
• Factual bases for the opinion do not need to be proved by other evidence (Dasreef; 

Heydon J dissenting) 
 
3. NOVEL FORMS OF EVIDENCE 
Novel forms of E may be excluded under ss 135/137 because of the danger that a jury will 
give the E more weight than it deserves (Tuite) 
• The party seeking to adduce must establish the reliability of the technique, and the 

‘touchstone of reliability’ is validation; ideally internal and external (Tuite) 


