
1. Certainty test 
 
(a) List Certainty 
List certainty is required for fixed interest trusts. It must be possible to compile a list of all 
beneficiaries. (Gulbenkian per Lord Upjohn). If a list cannot be made then the trust will fail 
(Kinsela) 
• Court will strive to uphold the trust (Kinsela) 
• NB: if the class is not ascertainable, (semantically uncertain), then the list fails – [but do 

not apply criterion certainty 
• NB: administrative workability is NOT apart of the test – but if the class is too wide the 

trustee can seek a declaration of the Ct 
 
(b) Criterion Certainty 
• Applied to trust powers (McPhail) or to mere powers (Re Gulbenkian; confirmed in Re 

Hays) 
• Trustee must be able to determine whether a person is inside or outside the class 

(McPhail) 
• To do so, the court will look at the wording (an indicator only) to determine if it is 

sufficiently certain: 
 
Semantic Uncertainty 
• Where a class is described in such a manner that the meaning of the words used is not 

clear and the trustee is therefore not given enough information to allow him to perform 
the trust.  

• It can also be conceptually uncertain if the criteria for trustee to apply is uncertain. 
Trustee needs an objective criteria to exercise. 

• The court will try to uphold the provision and give effect to its intended meaning. 
(McPhail) 

• Failure to satisfy will invalidate the clause 
 
Examples: 
• ‘relatives’ = conceptually certain (McPhail) 
• If a donor directs to pay to ‘John Smith’, in order to give legal effect it must be possible 

to identify ‘John Smith’. If he knows three John Smith’s then cannot 
• “my old friends” = conceptually uncertain, unless there is some special meaning 

assigned to the term by the settlor/testator. (Re Gulbenkian) 
• “Inhabitant” = conceptually + evidentiary certain (District Auditor) 
• “employees or ex-employees of the company” = conceptually certain (McPhail)   
• “anyone in the world except…” = conceptually certain 
 
Evidential Uncertainty 
• It is known who qualifies, but there is difficulty ascertaining the existence or 

whereabouts of members of the class. Court can deal with this in an application for 
directions (Re Baden). 

• Failure will not invalidate, the Court will inform the trustee of the evidence they can rely 
upon (Re Gulbenkian’s Settlement) 



CHARITABLE TRUSTS 
 
A trust for a purpose rather than a person will be invalid (Morice) However, there is an 
exception – the trust will be valid if its object is a valid charitable purpose and it is for the 
public benefit.  
 

1. Does the purpose fall within the four heads? (Pemsel; approved in Aid/Watch) 
 

1. Relief of Poverty 
 

Absolute destitution or use of words ‘poverty’ or poor’ is not necessary, but some sense of 
assisting those in need must be able to be found (Downing) 
 
EXAMPLES: 
• Downing: “the money be used for the amelioration of the conditions of the dependents 

of returned service-people” = valid 
• Re Segelman: see above 
 

2. Advancement of Education 
 

The trust must advance learning and the dissemination of knowledge. 
• It is for a court (not settlor/testator) to decide if the purpose has any educative value. 

Trusts that seek to increase knowledge rather than learning will be invalid. (e.g. 40 letter 
alphabet in Re Shaw) 

• Also look to quality of subject matter (Re Pinion: bad art in museum: here “nothing 
beyond the third-rate is to be found”) 

 
3. Advancement of Religion 

 
Charitable religious trusts must advance religion: to spread the message wider, holding of 
religious services, pastoral or missionary work, religious supervision to see that its members 
remain active and constant. Nevertheless, given a wide meaning to include:  
• payment of clergy’s salaries; 
• church-building; 
• support of missionary work and pilgrimages. 
 
Per Mason ACJ & Brennan J in Church of New Faith, the following is required for an ideology 
to deemed a religion: 
(1) belief in a supernatural Being, Thing or Principle; 
(2) acceptance of canons of conduct to give effect to that belief (but canons which express 

illegal commands or practices will not be deemed valid for the purposes of a religion) 
 
The religion would also likely meet Wilson & Deane JJ’s test, given their similarity. However, 
X may rely on Murphy J’s dissent and argue that the court should have no role in 
determining whether it is a valid religion. 
 
 



QUISTCLOSE TRUSTS 
 
D will argue ____ was simply a loan and his relationship with P is one of borrower/lender. P 
(lender) will argue that the transaction created a quistclose trust, and he therefore has a 
beneficial interest in the funds.  
 
Australian courts tend to view the Quistclose trust as a category of express trust, whereby 
the recipient receives the money for a specified purpose, and if that purpose fails, then the 
funds are to be returned to the lender. (Gummow J in Elizabethan Theatre; approved by 
Spiegelman CJ and Young J in Salvo). The trust must therefore meet the requirements of the 
creation of express trusts, most relevantly, certainty of intention.  
 
Certainty of intention 
Must be a mutual intention that the money be used for an exclusive and specific purpose, 
rather than just becoming part of the borrower’s assets (Quistclose per Lord Wilberforce) 
• This intention must be objectively manifested but may be inferred from language 

(Gummow J in Re AETT) or the relationship between the parties. (Quince) 
• Relevant considerations: 

o Was it given over on conditions? (Yardley)  
o Was there a letter showing the understanding that the money would only be 

used for a specific purpose (Quistclose) 
o Payment into separate accounts (Quistclose) 
o Trustee need not believe there is a trust (Twinsectra per Lord Millett) 
o Consider inconsistency/contradiction with statute (Gillespie-Jones) 

 
Conclusion 
In light of the abovementioned factors, it is likely that P’s intention was/was not to confer 
full beneficial title on the borrower, but that the income will ultimately revert to the 
creditor upon failure (Quistclose; Quince) 
 
Certainty of subject matter and object 
The money in the bank account is sufficiently certain for subject matter and certainty of 
object is satisfied by the two-limb approach adopted by Gummow J in Re AETT. 
 
Consequences 
• If the purpose for which money is lent is carried out (i.e. the dividend is paid) the trust is 

complete and the lender’s rights become purely contractual.  
• However, if that purpose is not carried out (e.g. the shareholders are not paid) or if the 

money is misapplied, then the lender has an equitable interest in the money loaned and 
can trace that money into hands of third parties. 

o Failure will amount to a breach, giving rise to a proprietary right over the 
remaining funds. Furthermore, the creditor may seek equitable 
compensation where the funds are dissipated. 

 
 
 
 



 
DUTIES ARISING ON ASSUMPTION OF TRUSTEESHIP 

 
1. Duty to adhere to the terms of the trust (Green v Wilden) 

 
Distribution to persons other than those entitled under the deed will be a breach of duty 
(Re Diplock) 
 

2. Duty to ‘get in’ trust property and preserve it 
 

Failure to take control of asset may expose the trustee to liability to reconstitute the trust 
property if it is lost. (Permanent Trustee) 

• This requires a new trustee who becomes aware of breaches by the previous trustee, 
to recover the assets which were lost or damages to compensate the trust for the 
loss incurred (Permanent Trustee) 

 
ON GOING PERFORMANCE AND MANAGEMENT DUTIES 

 
1. Duty to keep trust assets separate 

 
Trust assets must be kept strictly separate from the trustee’s own assets.  
• This duty has been described as the ‘hallmark duty of a trustee’ (Associated Alloys) 
• Where the trustee is trustee of multiple trusts, each trust’s assets must be maintained 

separately unless the terms of the trust instruments permit mixing (ASC v AS Nominees) 
 

2. Duty to act personally 
 

• Trustees must act personally and cannot delegate their decision-making powers. 
Exceptions: 

o If permitted by the trust instrument (s 2(3)). Most modern trust instruments 
contain an express power to delegate. 

o S 30(1) provides limited power of delegation when the trustee is outside of 
Victoria, provided it is done under a valid POA 

 
What is improper delegation and what is acceptable use of an agent? 
• A trustee is not bound to do everything himself, he has power to appoint an agent in 

undertaking certain work to execute his decisions (s 28(1); Speight) 
o S 28(1) only requires agent employed in “good faith”, not “without negligence”.  

Not a high standard 
o S 36(1) trustee is not responsible for the acts of others, or any loss, unless it 

happens through the trustee’s own wilful default (e.g. Dalrymple – solicitor was 
negligent in signing blank transfer forms and handing them over) 

o N.B. duty to supervise the agent as part of his duty of prudence. 
 

3. Duty not to act under dictation or fetter discretion (Re Brockbank) 
 

4. Co-trustees must act unanimously (Beath) 



RIGHTS OF TRUSTEES AND BENEFICIARIES 
 

RIGHTS OF TRUSTEES 
 

1. RIGHT TO INDEMNIFICATION OUT OF TRUST ASSETS 
 

1. INTRO: A trust is not a separate legal entity. When a trustee enters into contract on 
behalf of the trust, the trustee incurs personal liability. (JA Pty Ltd). However, a trustee has 
a right of indemnity for liability/expenses ‘properly incurred’ whilst carrying out the affairs 
of the trust (s 36(2); Nolan). This ROI has not been excluded by the trust instrument – s 2(3); 
RWG). 
• Nolan: must be shown that a particular act of the trustee is: 

i. Outside the relevant power; 
ii. Done in bad faith; or 
iii. Exercised with an absence of the care and diligence that a person of ordinary 

prudence should exercise (i.e. they are acting negligently – most common) 
§ In matters of management, mere errors of judgment should not deny a 

trustee’s right to indemnification. (a margin of error given to trustees) 
§ Nolan: while court acknowledged the trustee may have acted negligently, 

they determined his actions a mere error of judgment 
 
2. Determine amount of ROI 
When there properly and improperly incurred expenses: 
• RWG Management: the improperly expense can be ‘set off’ against the a properly 

incurred expense. 
• Take it off the ROI, then take it off personally – effectively double it 
 
3. Are there sufficient trust assets? 
IF YES: 
• ROI acts as an equitable charge or lien over all trust property, and it takes priority over 

the beneficiaries’ interests – that is, beneficiaries cannot call for distribution until 
lien/charge is discharged. (Octavo) 

• Trustee has power of sale over trust assets to indemnify itself, doesn’t need court 
permission to do so. (Buckle) 

 
• However, in the event of the trustee’s bankruptcy creditors will be subrogated to the 

trustee’s ROI, who can sue for trust assets directly. (Octavo) 
o If you contract with trustee, your only right of recourse is to sue the trustee. But 

if they become bankrupt, you get their ROI over trust assets (but expenses by 
trustee need to be properly incurred) 

o If trustee is a company which becomes insolvent after an improperly incurred 
expense, s 197 Corporations Act allows creditors to go after directors  

 
IF NO: see below or s 197 of Corporations Act  


