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1. Identifying terms and Construing the Contract
1.1 Identifying Express Terms 

Sub Topic  Written terms and signature

Rules/Exceptions a) General Rule: a party will be bound by the terms contained in a 
contractual document which she or he has signed whether or not 
she or he has read the document (L’Estrange; Toll) 

b) Exceptions:

 Misrepresentation, fraud, mistake (Curtis) 

 Where the document cannot reasonably be considered a 
contractual document (Toll) 

 Non est factum  

Relevant Case(s) L’Estrange v Garucob [1934] 

Facts: P purchased a vending machine from D and signed an ‘Sales 
Agreement’ which contained terms of sale and an entire agreement 
clause. Machine was faulty, D relied on clause excluding them from 
liability.  

Held: It is irrelevant that the party has not read the agreement, 
because a signature is an objective affirmation of having read and 
assented to the terms.  

Toll (FGCT) v Alphapharm [2004] 

Facts: Finemores (which was taken over by Toll) entered into a signed 
contract with Richard Thomson Pty Ltd (acting for Alphapharm) to 
store and transport goods being imported for Alphapharm. It was 
alleged Finemores performed this contract negligently, causing loss 
to Alphapharm. Finemores sought to escape liability by relying upon 
an exclusion clause in its contract with Richard Thomson. 

Held: A person who signs a contractual document will be bound by 
the terms in that document, regardless of whether he or she has 
read, accepted or understood those terms. Reasonable notice is not 
required where a party has signed a contract, but failed to read its 
terms – _the rule in L’Estrange is paramount. The effect of signature 
may be negatived, where the document cannot reasonably be 
considered as a contractual document, e.g. because it appears to 
have another function, such as being a receipt (objectively).

Curtis v Chemical Cleaning & Dyeing [1951] 

Facts: P took wedding dress to D for cleaning. Signed a ‘receipt’ which 
D explained that it excluded liability for specific types of damage. 
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Clause actually excluded D from all liability. Dress was damaged, P 
claimed damages.  

Held: Because of D’s misrepresentation, P’s signature was negated.  

Sub Topic  From notice

Rules/Exceptions Whether a party will be bound depends on the following: 

a) TIMING: if the terms were available to the party to be bound by 
those terms before the contract was made (Oceanic Sun Line 
Special Shipping Company v Fay);

b) KNOWLEDGE: if timing is satisfied, a party will be bound if they 
have knowledge of the terms;  

c) REASONABLE NOTICE: if knowledge is absent, a party will be 
bound if they had reasonable notice of the terms  depends on 
the:  

i. type of contract,  
ii. nature of the terms, and  

iii. circumstances of the case  the more onerous or unusual
the term, the more that must be done by way of notice 
(Baltic Shipping Co v Dillon)

Relevant Case(s) Timing 

Oceanic Sun Line Special Shipping Company v Fay (1988) 

Facts: Fay made a booking in NSW for a cruise to Greece on Oceanic 
Sun Line owned by Greek company. Upon paying the fare, P given an 
‘exchange order’, stated it would be exchanged for a ticket upon 
boarding the cruise ship. When the P arrived at Athens for the cruise, 
he was handed a ticket containing a condition that Greek courts 
would have exclusive jurisdiction in any action against 
the owner. P received serious injures on board the ship 
P sued D for negligence in SC of NSW, D applied for a stay of the 
action (suspension awaiting further action), application refused by TJ. 
D appealed to HC. 

Held: For delivered or displayed terms to form part of a contract, 
they must be made available to the party to be bound before the 
contract is made. Only terms that have been made available in a 
timely manner can be incorporated into the contract. Reasonable 
steps must also be taken to bring the term to the notice of the party 
to be bound. 

Knowledge/Reasonable Notice 

Thornton v Shoe Lane Parking [1971]
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statement of the ‘totality of the matters to be taken into account in 
fixing the successive rent determinations’. 

NB: Don’t talk about this case along w/ Codefa & Jirah. Yearning for 
the UK approach but following Australian road map. 

Pacific Carriers v BNP Paribas (2004)  

Facts: A seller of cargo provided to a sea carrier letters of indemnity 
to facilitate the delivery of the cargo without the production of a bill 
of lading. The letters were executed by the seller and its bank. The 
bank officer who signed the letters and attached the bank stamp was 
authorized to verify customers’ signatures on letters of indemnity but 
not to bind the bank as an indemnifying party. The bank officer gave 
evidence that she had signed the letter with the intention of acting 
within her scope of authority and thus only to verify the customer’s 
signature. The carrier suffered loss in connection with the delivery of 
the cargo and sought to recover its loss from the bank. 

Held: HC held that the bank was liable as co-indemnifier under the 
letters of indemnity. Case provides a good example of the reason why 
the meaning of commercial documents is determined objectively. 
The construction of the letters is to be determined by what a 
reasonable person in the position of the carrier would have 
understood them to mean. There was nothing in the terms of the 
contract or in the surrounding circumstances which suggested that 
the seller would accept only an authentication of signature from the 
bank, as opposed to the bank assuming liability. 

Sub Topic  Exclusion Clauses    

Rules/Exceptions Greig & Davis, 1987: define an exclusion/exemption clause as follows 
 A term of a contract that attempts either: 

a) To modify the principal obligation(s) arising under a contract 
of that particular type; or 

b) To limit or exclude the liability of a party which would 
otherwise arise as a result of a breach by that party of his 
primary obligations to perform the contract in accordance 
with its terms.  

 If clause is clear = Court will apply plain and ordinary meaning to 
facts (Darlington Futures) 

 If clause is ambiguous = Court will construe the clause against the 
party which it is designed to protect (contra proferentem) 
(Darlington Futures) 
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An indemnity clause is similar in that it seeks to exclude the liability 
of one party by imposing on the other a duty to indemnify the former 
in respect of any loss incurred. 

*Legislative Restrictions In some cases the clause may be void 
under statute  see ACL.

Common law approach 

 May be an issue as to whether a ‘third party’ can claim the 
benefit of an exemption clause in a contract made by two 
other parties (The New York Star)  

 Before a party can rely on the protection of an exclusion 
clause it must be shown that the clause was incorporated into 
the contact. 

 If the clause is incorporated, it must be asked whether the 
clause applied to exclude or restrict liability in relation to the 
issue in dispute. 

 Overly broad exclusion clause may be found to empty a 
contract of all content [MacRobertson Miler Airline Services v 
Commissioner of State Taxtaion (WA) (1975)] 

Other bases for narrow interpretation of exclusion clause: 

 Deviation Parties cannot rely upon an exclusion clause to 
exclude liability for acts that are not authorised by or are 
outside the main object of the contract (Thomas National 
Transport (Melbourne) Pty Ltd v May & Baker (Australia) Pty 
Ltd (1966))

 Negligence In respect of excluding liability for negligent 
acts, the degree of explicitness will depend on the nature of 
the parties (Davis v Pearce Parking Station (1954))

Relevant Case(s) Darlington Futures v Delco Aust (1986) 

Facts: The Plaintiff [Delco] hired the Defendant [Darlington] to trade 
for it in the stock market.  The contract contained 
exclusion/limitation clauses:  

o Clause 6 excluded liability for ‘loss arising in any way out of 
any trading activity undertaken on behalf of the client 
whether pursuant to this agreement or not.’  

o Clause 7 limited the broker’s liability to $100 in respect of ‘any 
claim arising out of or in connection with the relationship 
established by this agreement.’  

Without the authority of the Plaintiff, the Defendant traded in his 
name and heavy losses were sustained. The Plaintiff sued to recover 
the damages. 

Held: The Defendant breached the contract; the real question is 
whether clause 6 protects the Defendant even from consequences of 
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2. Australian Consumer Law

Element Triggers ACL Remedies

Misleading & 
Deceptive 

1. Trade and 
commerce 

2. Misleading and 
deceptive conduct 

3. Not necessarily 
‘consumer’

Section 18  232 – injunction 

 236 – damages 

 237 – compensation 
order 

Unconscionability 1. Trade and 
commerce 

2. Unconscionable 
conduct 

3. Not necessarily 
‘consumer’ 

Section 20-21  224 – pec. Penalty 

 236 – damages 

 237 – compensation 
order 

Unfair contracts 1. Unfair term 
2. Standard form 

contract 
3. Consumer contract
4. Small business 

contracts

Section 23  23 - court can declare 
relevant contract void.

 232 – injunction 

 236 - damages 

Consumer 
Guarantees 

o Goods 
o Services 

1. Consumer 
a) > 40k 
b) Of a kind 

2. Goods 
a) ss 51-53, 

not 
necessarily 
trade and 
commerce. 

b) ss 54-59, 
trade and 
commerce 

3. Services 

Pt 3-2 Whether ‘major failure’ & 
‘remedied’ 

1. s259 
2. Pt 5-2; s 236 & s242 

 232 – injunction 

 236 – damages 

 237 – compensation 
order 

How to Answer Problem Questions 

1. Consumer? Yes/no 
2. Breach of consumer guarantee? Yes/no 
3. If yes, there is an implied consumer guarantee arising from s…. 
4. Section 260 – major or minor failure?  
5. Section 263 – refund or replacement.
6. Section 262 – limitations?
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non-performance of the repudiating party.This means the conduct of 
the repudiating party effectively induces the Aggrieved party to adopt 
the assumption that its performance is futile and therefore it does 
not need to show readiness and willingness. An estoppel will arise in 
favour of the Aggrieved party to estop the repudiating party from 
demanding that the Aggrieved party needed to be ready and willing. 
This is what happened here, the Purchaser wins.

Sub Topic  Election   

Rules/Exceptions Aggrieved party faced with event which entitles them to terminate 
has a choice between terminating or continuing with the agreement 
(affirming the contract)  

To affirm a contract: 

1. Knowledge of the facts giving rise to the right to terminate 

 Precise type of knowledge is unsettled (Immer v 
Uniting Church)  

2. Unequivocal conduct consistent only with a choice to 
continue with the contract (Bowes v Chaleyer)  depends on 
the circumstances.  

 Not necessary to show that the aggrieved party 
formed an actual, subjective intention to elect.  

 Accepting/encouraging performance may be found to 
have affirmed where, following event giving rise to right to 
terminate, aggrieved party accepts/insists upon receiving 
performance from the other party to the contract (Carr v JA 
Berriman)

 Acts contemplated under the contract may be found to 
have affirmed where aggrieved party continues to perform 
acts contemplated by the contract (Sargent v ASL 
Developments). 

 Delay in exercising right to terminate  aggrieved party is 
not required to elect immediately. They are entitled to a 
reasonable time to consider their position, provided they do 
not otherwise affirm the contract or cause prejudice to the 
other party (Sargent v ASL Developments). 

o May be found to have affirmed where choice is not 
made in a reasonable time (Champtaloup v Thomas), 
with ‘reasonableness’ determined in the 
circumstances and based on the acts done during the 
period of delay (O’Connor v SP Bray Ltd) 

 Extensions of time mere grant of additional time to 
perform obligation in question is unlikely to amount to 
affirmation (Tropical Traders v Goonan). 
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 Claim for specific performance  where aggrieved party 
responds to breaching party’s purported termination by 
seeking an order of specific performance, they are likely to be 
viewed as having elected to affirm (Park v Brothers). 

o However, if breach is continuing and not remedied, 
aggrieved party will not precluded from later 
rescinding the contract, even if initial response was to 
seek order for specific performance (Ogle v 
Comboyuro Investments). 

 Acts preventing performance  election to terminate may 
be constituted by any act which puts it out of power of 
aggrieved party to perform (Holland v Wiltshire), e.g. vendor 
selling land to another party may be viewed as accepted of the 
pruchasers’ repudiation.

Other principles  

1. Communication of election  aggrieved party need not
personally communicate their choice of election to the other 
party.

2. Further breaches  aggrieved party who has affirmed a 
contract following a particular event giving rise to a right to 
terminate will not generally be prevented from terminating in 
response to a further event giving rise to a right to terminate 
(Tropical Traders Ltd v Goonan).

o Similarly, an aggrieved party who chooses not to 
terminate in response to an anticipatory breach does 
not lose the right to terminate for actual breach.  

o If the repudiating party is still unable or unwilling to 
perform at the time set for performance, the 
aggrieved party will gain a new right to terminate the 
contract.  

3. Continuing breach an aggrieved party’s decision to affirm a 
contract following a breach giving rise to a right to terminate 
will not preclude them from terminating in response to that 
breach at a later time if the breach can be classified as a 
continuing breach as opposed to a once and for all breach 
(Larking v Great Western (Nepean) Gravel Ltd (in liq)/Galafassi 
v Kelly).  

Affirmation 

Consequences for aggrieved party (AP) 

 Damages 
o AP retain their rights to claim for damages 
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4. Rescission and Vitiating Factors
4.1 Rescission   

Sub Topic  Generally    

Rules/Exceptions Remedy for the purpose of setting aside a contract and restoring the 
parties to the positions they occupied prior to the formation of the 
contract. 

Where to use rescission: 

 It is available to victims of vitiating factors (see below)

 Contracts induced by such factors are voidable. 

 If restoration of the parties to their pre-contractual position is 
impossible, the remedy of rescission will not be available 

Common Law 

 Only allowed in cases of: 
 Fraud; 
 Duress; 
 Total failure of consideration; and  
 Only if precise restitution was possible 

 Damages awarded for fraudulent and negligent 
misrepresentation  reliance damages; money invested in 
expectation of contract. 

Equity  

 Available where substantial restitution was possible 

 Available for: 
 Fraudulent misrepresentation 
 Innocent misrepresentation (no damages) 
 Undue influence 
 Mistake 
 Unconscionable dealing 

 In granting a rescission can award an indemnity (representor 
indemnify the representee against obligations created by 
contract) 

Relevant Case(s) Alati v Kruger (1955)  

Facts: P purchased a store off D. D made some representations about 
how much the store makes, etc. They turned out to be false.  P 
sought rescission of the contract and restoration to original position. 

Held: Under the common law, rescission is only possible where it is 
actually possible to (precisely) restore parties to their original 
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o Test set out in Pukallus v Cameron: 
i. Must be a common intention at the time of 

contract to include a term which by mutual 
mistake omitted

ii. P advances ‘convincing proof’ that written 
contract doesn’t embody the final intention of 
parties – omitted ingredient must be capable of 
proof in clear and precise terms

Parties NOT in Agreement  

 Mistake as to terms Taylor v Johnson 
o Requirements to be proved objectively: (Taylor v 

Johnson) 
 Other party is aware that circumstances exist which 

indicate that the first party entering contract is under 
a mistake 

 Other party deliberately sets out to ensure that first 
party doesn’t become aware of existence of his 
mistake 

o Contract continues to be binding unless it is avoided in 
accordance with equitable principle  

 Mistake as to identity
o Parties not face to face

 Who did the party intend to contract with?  
 Where the parties at id dem? If not, no 

contract can arise between parties (Shotgun 
Finance v Hudson) 

o Parties face to face → Even if party is wrong to actual 
identity, still contract with person present before them 
(Lewis v Avery)   

Unilateral 
Mistake

Terms

Common Law Smith; Taylor

Equitable 
Resolution

Smith; Taylor

Rectification Liebler

Non-est 
factum

Petelin

Identity

Face to face 
(Lewis) 

Not face to 
face (Shotgun)
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5. Damages, Penalties & Debts
5.1 Measure of Damages 

Sub Topic  The Compensation Principle  

Rules/Exceptions The ruling principle governing damages is that the aggrieved party is 
to be placed in the same position as if the contract had been 
performed (Robinson v Harman) 

Damages are assessed at the date of breach, but there are 
exceptions to give aggrieved party an amount in damages which will 
most fairly compensate him for wrong 
suffered (Johnson v Perez) e.g. inflation 

E = R + P 

Expectation loss = Reliance cost + Profit you intended to make 

Sub Topic  Expectation Damages  

Rules/Exceptions Awarded to compensate the aggrieved party for the loss of the
benefit they expected to gain from performance of a contract. 

 Contract isn’t terminated difference in value between 
what the D has done and what the D should have done if they 
complied with the contract. 

 Contract is terminated  price promised under the contract 
(loss of bargain damages) or the cost of obtaining 
performance to replace that promised under the contract. 

Consequential losses 

 Losses beyond the direct loss of performance which have 
been incurred by reason of the breach 

 May include the loss of profit on a subsequent transaction or 
expenses which have reasonably been incurred by the P as a 
result of the breach. 

Damages for breach of an obligation to build/repair  

 Favoured approach: compensated with the cost of 
remedying/repairing the defective work. 

 The circumstance that a case doesn’t involve the transfer of 
marketable commodities doesn’t displace the application of 
the ruling principle (Bellgrove v Eldridge) 

 Rectification must be a reasonable course to adopt (Bellgrove 
v Eldridge) 


