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2.02 JR: Threshold 1: Reviewability 
Overview of JR 

1. Introduction 
2. Threshold 1 – Reviewability 
3. Threshold 2 – Standing 
4. Grounds 
5. Remedies 

Exam Process 
To determine whether the decision is reviewable, determine: 

 Statutory JR: have the jurisdictional pre-requisites been fulfilled? 
o If yes, proceed to standing (See Topic 2.3). 
o If no, move to common law JR. 

 Common law JR: is the decision justiciable? 
o If yes, proceed to standing (see Topic 2.3). 
o If no, decision is not amenable to review. 

 

Statutory Jurisdictional Pre-Requisites 
Key Provisions: 
REVIEWING A DECISION: Can only review a decision to which the Act applies: JRA s 20(1); ADJRA s 5(1). 

 Definition: a (1) decision (2) of administrative character (3) made under an enactment: JRA s 4(a); ADJRA s 3. 
 
REVIEWING CONDUCT: Can only review if a person has engaged, is engaging, or proposes to engage, in conduct for the 
purpose of making a decision to which this Act applies: JRA s 21(1); ADJRA s 6(1). 
 

Elements: 
(1) Decision 
DEFINITION: Definition of ‘decision’ is very wide: JRA s 5; ADJRA s 3(2). 

 Includes making a report or recommendation before a decision in the exercise of a power under an 
enactment: JRA s 6; AJDRA s 3(3). 

o The report/recommendation must be required as a condition precedent to the decision under the 
statute: Edelston v Health Insurance Corporation. 

 
TEST: the decision must be ‘final or determinative’ and not ‘interim or preliminary’: ABT v Bond. 
 
CONDUCT: Must be conduct leading to a ‘decision’. Conduct concerns the procedural aspects of reaching a decision: 
Leck and Keating v Morris. 
 
 
(2) Administrative Character 
DEFINITION: decisions of government bodies and officials in pursuit of executive functions of government.  

 Examples of ‘administrative character’: 
o Examination of students: Evans v Friemann. 
o Personnel promotion decisions: Hamblin v Duffy. 
o Evidentiary and procedural rulings of a Royal Commission: Lloyd v Costigan. 
o Decisions and rulings of the AAT: Pancontinental Mining v Burns. 
o Fixing the landing costs of airlines at Federal airports: FAC v Aerolineas. 
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TEST: Decision is of administrative character where it is not a (Burns v ANU): 
1. Judicial decision (e.g. court orders and findings). 

 
2. Legislative decision 

o Multifactorial test to determine whether legislative (Braemar Power; Schwennesen) (weigh up each 
factor and conclude on balance): 

i. Decision determines content of rules, and has prospective, general application. 
ii. Decision is publicly notified in the Gazette or similar. 
iii. Public consultation is required before making the decision. 
iv. Decision has regard to wide policy considerations. 
v. Decision can be varied or amended unilaterally by its maker. 
vi. Decision cannot be varied by the Executive. 
vii. There is not provision for a review of the decision on the merits (e.g. by QCAT, AAT, etc.). 
viii. Decision can be reviewed by Parliament (e.g. a disallowable instrument). 
ix. The decision directly affects operation of other statutory provisions. 
x. Decision has a binding legal effect. 

o Examples: 
 Alteration to Regulations without Parliamentary approval which had effect of changing list of 

subsidised medicines = legislative (because law had changed): Qld Medical Labs v Blewitt. 
 Ministerial declaration under an Act that a particular vessel was prohibited from operating in 

a certain fishing zone: Seafish Tasmania v Minister for Sustainability. 
 Ministerial determination under an Act which specified the criteria for granting mining 

licences: CQLCA v A-G. 
 

3. Contractual decision (e.g. decision to terminate employment under contract: ANU v Burns). 
 

4. Managerial decision. 
 
 
(3) Made Under an Enactment 
DEFINITION: ‘Enactment’ includes subordinate legislation: JRA s 3 (and AIA ss 6, 7); ADJRA s 3. 
 
TEST: two requirements (Griffith Uni v Tang): 

1. The decision is expressly or impliedly required or authorised by the enactment; and 
2. The decision’s capacity to confer, alter or otherwise affect legal rights and obligations derives from the 

enactment: King v Housing Commission. 
 
Examples of NOT under an enactment: 

 An exercise of the prerogative power: Hawker Pacific v Freeland. 
 An exercise of private power (not public power): NEAT v AWB; King v Housing Commission. 

 
QLD ALTERNATIVE PROVISION: Under JRA s 4(b), decisions not made under an enactment may be a “decision to which 
the Act applies” if the decision satisfies elements 1 and 2 and: 

1. Was made by an officer or employee of the State/State authority/local government; and 
2. Under a scheme or program; 

o Basically any act of government which is not made under an enactment: Anghel v Minister for 
Transport. 

3. Involving funds provided or obtained (in whole or part) out of an amount appropriated by Parliament or from a 
tax, charge, fee, or levy authorised by or under an enactment. 

o Does this require a specific budgetary allocation? Nothing to suggest it does. Mark Thomas says 
remedial legislation to be interpreted to further purpose of Act – here, should be read as to widen 
scope of JR so no budgetary allocation likely required. 

 
 
 



2.02 – JR (T/Hold 1: Reviewability)  Page 11 

ABT v Bond 
JURISDICTIONAL PRE-REQ – ELEMENTS – DECISION – FINAL DECISION – ALAN BOND CASE 

Under an Act, Tribunal had power to suspend broadcasting licence where satisfied that the licensee was no 
longer a fit and proper person. In the process of assessing a certain company licensee, the Tribunal found that 
an individual director of the company was not a fit and proper person. This finding informed a conclusion that 
the company was not a fit and proper person. Question was whether the decision about the director was 
reviewable. 
 
Held: not a decision to which the Act applied because it was not a final and determinative decision. It was a 
decision made in the process of making the final decision. 
 

Griffith Uni v Tang 
JURISDICTIONAL PRE-REQ – ELEMENTS – UNDER ENACTMENT – TEST – FIRST LIMB 

A PhD student was excluded from uni for academic misconduct. The decision was made by an internal uni body 
which was authorised by the internal rules of the uni. She sought to review the decision. Question was whether 
the decision was made under an enactment. 
 
Held: not made under an enactment. The source of the power to exclude her derived from the internal rules of 
the uni.  

 
King v Housing Commission 

JURISDICTIONAL PRE-REQ – ELEMENTS – UNDER ENACTMENT – TEST – SECOND LIMB 
Applicant leased house from Crown. Crown chose not to renew lease pursuant to power under the Act. Applicant 
sought to review. Question was whether the capacity of the decision to affect the tenant’s rights was derived 
from the Act. 
 
Held: the decision derived its legal force from the general law. The parties were tenant and landlord under 
contract. The existence of the Act had no impact on the force of the decision. 
 

NEAT v AWB 
JURISDICTIONAL PRE-REQ – ELEMENTS – UNDER ENACTMENT – PRIVATE POWER – WHEAT BOARD 

AWBI was a private company of commercial operations in wheat exports. It had a monopoly over the export of 
wheat as the only licence holder. Applicants for a licence had to apply to a statutory authority. As a matter of 
policy, a condition precedent to the authority’s granting a licence was the consent of AWBI, although AWBI was 
not mentioned in the Act. AWBI refused to give consent in one particular case, and the Applicant attempted to 
judicially review. The question was whether it was a decision made ‘under an enactment’. 
 
Held: Not justiciable. As a private company, the decision-maker could not be burdened with public decision-
making responsibilities and such duties would have been incompatible with its private objects as stated in its 
constitution. 

 

Common Law Justiciability 
INTRO: There is no succinct test for justiciability. The principle is merely derived from case law. 
 
KEY POINT: Exercises of public power by the executive are reviewable: R v Toohey. 

 I.e. the exercise of statutory powers and prerogative powers. 
 Powers deriving from private agreements are excluded from the ambit of judicial review. 

 
Prerogative Powers 
Test: Some prerogative powers are justiciable, but political decisions (going to war, entering treaties, dissolving 
parliament, national security) are usually not: CCSU v Minister for the Civil Service. 

 Political and high-level policy decisions (inc. those of cabinet) are usually not reviewable: Minister for Arts v 
Peko Wallsend; South Australia v O’Shea. 
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Private Bodies (UK Position) 
Courts should determine if the nature and consequences of the power being exercised are indicative of public power: 
Datafin. 

 Where public power is devolved to a private body, the accountability mechanisms of public law will generally 
follow (i.e. decisions will still be justiciable). 

 Cf Australian position: the focus is on the source of the power: NEAT v AWB. 
 
Vice Regal Officials 
Vice-regal officials are not immune from judicial review in relation to an exercise of statutory powers: R v Toohey. 
 

CCSU v Minister for the Civil Service 
JUSTICIABILITY – PREROGATIVE POWERS – NATIONAL SECURITY – UNION MEMBERSHIP 

The Prime Minister prohibited employees of national security and intelligence agencies from being union 
members so that they couldn’t strike. She did this for national security reasons. Question was whether this was 
judicially reviewable. 
 
Held: not reviewable because this was a prerogative power on matters of national security, inappropriate for 
the judicial function of government to interfere with. 
 

Datafin 
JUSTICIABILITY – PUBLIC v PRIVATE – NATURE OF POWER – LONDON TAKEOVER PANEL 

Non-statutory organisation was responsible for authorising takeovers in the City of London. It was neither 
funded, regulated nor created by government or statute. It was purely self-regulating. An applicant attempted 
to judicially review one of its decisions. Question was whether it was justiciable. 
 
Held: justiciable because the nature of the power being exercised was public and the consequences of the power 
being exercised were public. It performed a public purpose and took public policy considerations into account 
of its functions.  
 

Minister for Arts v Peko Wallsend 
JUSTICIABILITY – PREROGATIVE POWER – POLITICAL DECISIONS – KAKADU UNESCO 

Cabinet decision to nominate Kakadu National Park for World Heritage listing. Mining company with mining 
rights in the park was aggrieved with this decision. Question was whether the decision was judicially reviewable. 
 
Held: not reviewable because this was a political decision of cabinet, inappropriate for the judicial function of 
government to interfere with. Also, the confidential nature of cabinet decisions further inhibits judicial review. 
 

R v Toohey 
JUSTICIABILITY – STATUTORY POWER – VICE-REGAL OFFICIALS – LAND RE-ZONING 

An Aboriginal community applied for land rights over a certain parcel of land in NT. The relevant statute allowed 
such land rights, only over ‘unalienated Crown land’. In order to defeat their application, the NT Administrator 
re-zoned the relevant land as ‘Town land’, under his statutory powers. This proper purpose of this power was 
for the building of infrastructure, not to defeat applications for land rights. Question was whether the decision 
was judicially reviewable. 
 
Held: reviewable, despite the NT Administrator being a vice-regal official. 
 

South Australia v O’Shea 
JUSTICIABILITY – PREROGATIVE POWER – POLITICAL DECISIONS – PAROLE BOARD 

Parole decisions were made in a two-step process with (1) parole board and (2) cabinet. Question was whether 
the decisions made under this process were judicially reviewable. 
 
Held: decision of the parole board was reviewable, but decision of cabinet was not because it was a political 
decision. 

 
 
 


