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INTRODUCTION 
Standard of Proof 

• The plaintiff/prosecution bears the legal burden, but the defendant bears the legal burden for some 
defences, including contributory negligence, insanity or diminished responsibility (s23A Crimes Act 
1900 (NSW)). 

• Under Woolmington v DPP (1935), the accused is entitled to a ‘presumption of innocence’. 
• In s189 Evidence Act, the voir dire allows the court to determine whether the jury should be excused 

from the hearing if it is about sensitive matters that may be irrelevant. 
• Under s58(7) Criminal Code (ACT), the evidential burden imposes a duty that all evidence is raised 

before the court. The defendant has an evidential burden to raise defences, but the prosecution may 
raise defences without the defendant’s permission. 

• In civil proceedings, cases are decided upon the balance of probabilities (s140 Evidence Act). For 
criminal proceedings, this is beyond reasonable doubt (s141 Evidence Act). 

• Evidence may also be circumstantial. ‘Circumstantial evidence is evidence of a basic fact or facts from 
which the jury is asked to infer a further fact or facts. It is traditionally contrasted with direct or 
testimonial evidence, which is the evidence of a person who witnessed the event sought to be proved’ 
(Shepherd v The Queen (1990)). 

• The Judge determines whether the evidence is admissible on the balance of probabilities (s142 
Evidence Act). 
 
Relevance 

• Relevance is the first principle of admissibility (s56 Evidence Act), and is evidence that ‘could rationally 
affect’ ‘the assessment of the probability of the existence of a fact in issue’ (s55 Evidence Act). 

• This is followed by the hearsay rule, the opinion rule, the rule of judgements and convictions, the 
coincidence rule, the credibility rule, the identification evidence rule, privilege, and then exclusion. 
 
Unfair Prejudice and Probative Value 

• Under s137 Evidence Act, unfairly prejudicial evidence presented by the prosecutor is excluded in 
criminal proceedings where the ‘probative value is outweighed by the danger of unfair prejudice to 
the defendant’. This does not apply to evidence presented by the defendant. 

• In Pfennig v The Queen (1995), this was said to be a value judgement made by the court, not a 
mathematical calculation of prejudice. 

• Unfairly prejudicial evidence will be found where the evidence may ‘lead a jury to adopt an illegitimate 
form of reasoning’ (R v Yates (2002)), or where ‘evidence has some quality which is thought to give it 
more weight in the jury’s assessment than it warrants’ (The Queen v Dickman (2017)). 

• As stated in R v Shamouil (2006), ‘evidence is not prejudicial merely because it strengthens the 
prosecution case’. There must be a real risk that the evidence will be misused by the jury. 

• In order to assess the probative value of evidence, judges cannot assess the credibility or the reliability 
of evidence (R v Shamouil (2006)). This is for the jury to determine. Under Dupas v The Queen (2012), 
judges should ‘assume that the jury will accept the evidence to be truthful but is not required to make 
and assumption that its reliability will be accepted’.  

• In IMM v The Queen (2016), once the judge has made an assumption that the jury will accept the 
evidence, the judge cannot question the credibility of the evidence or the witness, and also cannot 
question the reliability. Can still argue that the evidence has low probative value. 

• When arguing, first identify the probative value of the evidence in terms of its place in the trial as a 
whole, then identify the risk of unfair prejudice, and make the argument comparing the two. This will 
be a value judgement made by the trial judge. 
 
ADDUCING EVIDENCE 
Witness Competence, Compellability and Examination 
 


