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POWERS 
INTRODUCTION 

• Com Con deals with how the legislature obtains its power to enact legislation. 
• The Constitution gives the legislature powers under s51 Constitution, but also limits Commonwealth 

and State Parliaments, and outlines what happens in the event of a clash under s109 Constitution. 
• To problem solve Commonwealth Law issues – ask first whether there is a legislative head of power 

that applies to the person, activity or thing in question, and second does the Commonwealth law 
breach any constitutional limitations. 

• To problem solve State Law issues – ask first whether the law is within State legislative power, second 
whether the State law breaches constitutional limitations, and third whether the State law is 
inconsistent with a Commonwealth law under s109 Constitution. 
 
Judicial Review and Constitutional Interpretation 

• The process of judicial review allows Commonwealth and State laws to be reviewed for Constitutional 
validity. The court engages in Constitutional interpretation during this process. 

• Under Australian Communist Party v Commonwealth (1951), judicial review was found to be an 
unquestionable function of the courts. 
 
Characterisation 

• Determining whether a Commonwealth law falls within the scope of Commonwealth legislative power 
is called ‘characterisation’ 

• Determine first what the head of power means, second what the law in question does, and then 
whether there is a sufficient connection between the two. If so, then the law is valid due to the head 
of power in s51 Constitution. 

• Under Grannall v Marrickville Margarine Pty Ltd (1995), ‘every legislative power carries with it 
authority to legislate in relation to acts, matters and things the control of which is found necessary to 
effectuate its main purpose, and thus carries with it power to make laws governing or affecting many 
matters that are incidental or ancillary to the subject matter’. This is known as incidental power. 

• In Grain Pool of Western Australia v Commonwealth, it was found that ‘the constitutional text is to be 
construed with all the generality which the words used admit’, and this tends to favour a more 
expansive reading of the federal heads of power. ‘The character of the law in question must be 
determined by reference to the rights, powers, liabilities, duties and privileges which it creates’ 
referring to core and incidental powers. ‘The practical as well as the legal operation of the law must 
be examined to determine if there is a sufficient connection between the law and the head of power’ 
referring to the fact that statutory purpose is relevant to the characterisation process.  

• Under Fairfax v Federal Commissioner of Taxation (1965), if a law can be characterised under a subject 
matter within power, it does not matter that it can also be characterised as a subject matter outside 
the scope of powers. 
 
CORPORATIONS 
General Principles of Interpretation 

• Under s51(xx) Constitution, Parliament is able to make laws regarding ‘foreign corporations, and 
trading or financial corporations formed within the limits of the Commonwealth’.  

• In Tasmania v Commonwealth (1904), it was found that when engaging in constitutional 
interpretation, the normal principles of statutory interpretation should apply. ‘The same rules of 
interpretation apply that apply to any other written document’ Griffith CJ. 

• In Jumbunna Coal Mine, it was found that ‘the court should… always lean to the broader interpretation 
unless there is something in the context or the rest of the Constitution to indicate that the narrower 
interpretation will best carry out its object and purpose’ – O’Connor J. The broader interpretation is 
generally favoured. Courts cannot read down the Constitution with reference to State power  


