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WEEK 1: Litigation Systems 

Readings 

a. Chapter 1 [1.230 – 1.280]. 

CHAPTER 1: KINDS OF EVIDENCE 

KINDS OF EVIDENCE 

Testimony, documents and hearsay 

• At trial, evidence is mostly given by witnesses who individually testify as to the existence of a fact 

or facts. They give this testimony based on their personal knowledge or observation which 

derives from having perceived a fact with one of their five senses.  

• The opinion rule in s 76 provides that evidence of the existence of a fact should not be given in 

the form of an opinion that that fact exists, but this is subject to exceptions.  

• Evidence may be adduced of the contents of a document. This is invariably done through a witness 

and there are special rules which govern the mode of proof of those contents, and allied principles 

concerning authentication of the document. 

• Where the evidence (oral or evidence of the contents of a document) is evidence of a previous 

representation made by a person, and the evidence is of the representation, the ‘hearsay’ rule in 

s 59 precludes admissibility. It is, however, subject to many exceptions.  

Real and demonstrative evidence 

• The distinguishing feature of real evidence – the general admissibility of which is preserved by s 

52, is that it is evidence that the jury perceives for itself, unaided, rather than relying on the 

reported observations of witnesses. It is a thing, a person, or an event examined by the jury as 

means of proof of some fact, as distinguished from a description of the thing, etc. by oral evidence 

of a witness.  

• Real evidence, such as physical objects, is adduced through the oral testimony of a witness laying 

a foundation for admissibility but once admitted the evidence proves itself and it may then 

become a source of inference.  

Direct and circumstantial evidence 

Section 55(1) states that a piece of evidence may be relevant ‘directly or indirectly’. This refers to the 

commonly drawn distinction between direct and circumstantial evidence.  

Direct evidence 

• Evidence of a fact is direct where the W claims to have had a sensory perception of the 

existence of that fact, and the evidence of the W can, taken alone (but only of course if W is 

believed by the fact-finder), establish the existence of that fact.  

• ‘Direct evidence is evidence which, if accepted, tends to prove a fact in issue’: Festa v The Queen 

(2001) 208 CLR 593, 596 [5] per Gleeson CJ.  

• Direct evidence is not necessarily of greater probative value than circumstantial evidence.  
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Circumstantial evidence 

• ‘Circumstantial evidence is evidence which, if accepted, tends to prove a fact from which 

the existence of a fact in issue may be inferred’: Festa v The Queen (2001) 208 CLR 593, 597 

[5] per Gleeson CJ.  

• The reference is usually to a body of evidence adduced for the purpose of having the fact-finder 

draw from it the interference that some other fact exists; that is, to a situation where a party 

produces witnesses to adduce ‘a number of surrounding facts and circumstances … from which it 

is possible for a person of ordinary common sense and reasonable experience of the ways of the 

world to work out for himself (‘infer’) that the facts in issue are in truth as the [party] claims them 

to be’.  

• This process of inferring the existence of a fact from the existence of other facts occurs at all levels 

of fact-finding in a trial. It is not confined to a finding of whether some ultimate fact in issue exists.  

 

LECTURE 

PROCEDURAL V SUBSTANTIVE LAW  

• Procedural = ‘Rules which are directed to governing or regulating the mode of conduct of court 

proceedings’ (Mason CJ) 

o Governed by the law of the court. 

o Principles of procedural law guarantee: due process, procedural fairness, and access to 

justice. 

o ‘Justice delayed is justice denied’ – especially important in evidence, because you must 

have the evidence to prove it.   

• Substantive = Establishes a law/right.  

o Governed by the law of the place. 

 

ADVERSARIAL V INQUISITORIAL  

Adversarial  

• Significance of trial – comes from the historical significance of the jury. 

• Centrality of oral evidence – historically focused on this.  

• Advantages: 

o Cheaper to run (for the state) – less administration, court doesn’t have to find evidence 

themselves.  

o Respectful of individual autonomy (leaves litigation in hands of parties). 

o More efficient of finding the ‘truth’ – relies on arguments put forward by parties in their 

own interest.  

• Disadvantages: 

o Lawyer-driven, difficult for parties to represent themselves.  

o Expensive for parties. 

o Favourable to parties who have deep pockets.  

o Subject to manipulation by lawyers.  

• Note: internal diversity (i.e. US v Australia – both adversarial systems but US relies more upon 

written evidence, Australia oral). 
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WHAT IS EVIDENCE? 

Evidence is the information that is available to a court to enable the court to decide upon disputes 

being heard in proceedings. Its focus is on: 

• Efficiency (so courts aren’t burdened by evidence that is not useful),  

• Reliability (courts have the ‘best’/most reliable evidence), and  

• Justice (so that parties, especially defendants in criminal matters, are not put in jeopardy or 

prejudiced by the court considering unreliable/questionable information).  

Aims (things evidence law should be able to establish): 

• Truth – To ensure ‘the rectitude or righteousness of decision making’. 

o Approximate truth – no obligation on a court to find the absolute truth.  

• Discipline – To ensure veracity and reliability of evidence collection and gathering.  

o No forced admissions, no illegally obtained evidence.  

o Courts’ right to exclude evidence, limit admissibility and use of evidence.  

• Protection – To ensure fair trial and access to justice.  

o Judge’s job to ensure this in court. 

o Court can protect information, exclude/limit evidence, etc.  

 

EVIDENCE ACT 

Structure of the Evidence Act 

• Adducing of evidence – The rules and principles relating to how evidence is presented in court, 

and the events that take place in the court room: Ch 2.  

o No evidence can be used unless it has been adduced properly, according to the Act.  

o When can certain people be compelled to give evidence, is a person fit to give evidence, 

etc.  

o Testamentary evidence, documentary evidence,  

• Admissibility of evidence – The rules and principles for deciding what evidence can be considered 

by the fact finder: Ch 3. 

o Even if evidence is adduced properly, it can still be inadmissible.  

• Controls over evidence – How evidence is to be used once it is adduced and admitted (proof, 

judicial powers, and discretions). 

• Dictionary of Evidence Act.  

Principles and purposes of the Evidence Act 

• Promote accuracy in the fact-finding process. 

• Fact finding process based on rationality.  

• Rational reasoning.  

• Court should have access to all relevant evidence.  
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See: Evidence Act 1995 (NSW): s 56 Relevant evidence to be admissible: 

(1) Except as otherwise provided by this Act, evidence that is relevant in a proceeding is admissible in the 

proceeding. 

(2) Evidence that is not relevant in the proceeding is not admissible. 

Unreliable evidence to be treated with caution 

Rationality may account for the public interest  

 

TYPES OF EVIDENCE 

• All items of evidence are subject to the same process and regardless of their weight or importance 

or probative value. 

• Every piece of evidence, no matter how small or large, to be admissible, must be relevant and 

must in some way (no matter how large or small) tend to prove or disprove a fact in issue. 

 

Types of evidence 

• Direct evidence 

• Circumstantial evidence 

• Documentary evidence 

• Real evidence 

(See notes above) 

 

EVIDENCE PROCESS 

1. If the evidence is relevant but subject to privilege or some other immunity (usually decided at 

pre-trial upon discovery etc.) it is withheld and not available to the fact finder. 

2. If there is no privilege issue, the question is whether the evidence is relevant (to a fact in issue). 

If it is not relevant, it is inadmissible. If it is relevant then it must meet the third challenge. 

3. The evidence must be adduced in accordance with the provisions of the Evidence Act and any 

common law principles or powers of the court and its rules. 

4. Does the evidence fall foul of any of the main exclusionary rules (e.g. hearsay or credibility) and 

– if so – may it be admitted under any of the statutory exclusions to those rules 

5. If it passes those hurdles and is otherwise admissible, the question then is whether the evidence 

is subject to a discretionary or mandatory exclusion. If it is not to be excluded for any reason, 

it may be admitted for the consideration of the fact finder. 

6. The final question is whether (even though it is available for the fact finder’s consideration) a 

warning should be given to the jury as to the reliability of the evidence. 
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WEEK 2: Trial Fundamentals; Judicial Discretions  

Readings 

a. Chapter 2.  

b. Chapter 4.  

c. Chapter 6 [6.840 – 6.990]. 

CHAPTER 2: SOME BASICS ABOUT TRIALS & APPEALS 

The Order of a Court Proceeding – Page 39 

THE RULES OF EVIDENCE IN CIVIL & CRIMINAL MATTERS 

Generally, the same rules of evidence apply to criminal matters as they do civil matters. However, there 

are some exceptions (noted in the Act): 

• The standard of proof required: ss 140, 141.  

• D’s position in criminal matters is safeguarded directly or indirectly in several ways: 

o By the need for the trial judge on a trial by jury to give directions with respect to the 

certain kinds of evidence that may be unreliable: s 165.  

o The restrictions on the situations in which D’s ‘bas character’ can be led in evidence, and 

when D can be cross-examined in this respect.  

o D’s protection from comments by P (but not by the judge) that D/D’s spouse/D’s children 

have failed to give evidence on oath or affirmation, and by the substantial restriction on 

what a judicial comment may involve.  

o The provisions of Part 3.9 concerning certain kinds of eye-witness identification.  

o Several provisions relating to admissions by D.  

o The court’s discretion to exclude admissible evidence is wider in criminal, compared to 

civil cases: compare s 135 to s 137.  

• In criminal matters, the rules as to competency of witnesses differ from the general rule 

applicable in civil matters. D is not competent to give evidence for P: s 17(2); and D’s spouse, de 

facto partner, parent or child may apply to the court for a ruling that she not be required to give 

evidence for P: ss 18, 19.  

• The rules relating to the admission of hearsay differ: compare ss 63, 64 to ss 65, 66.  

• In civil cases, the court may more readily dispense with certain of the rules of evidence: s 190(1) 

and (3).  

FUNCTIONS OF THE JUDGE & JURY 

• Judge – decides questions of law (e.g. issues of admissibility of evidence).   

• Jury – decides questions of fact (e.g. issue of acceptability of evidence, in the sense of a decision 

as to whether that evidence should be taken into consideration by the fact-finder and to what 

extent it should influence the decision-making).  

 

PRELIMINARY QUESTIONS 

A significant area of judicial fact-finding lies in the requirement that the trial judge, not the jury, decide a 

preliminary question of fact affecting the admissibility of some piece of proffered evidence. This exercise 

takes place on a voir dire – the conduct of which is governed by s 189. 
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See: Evidence Act 1995 (NSW) s 189 The voir dire: 

(1) If the determination of a question whether: 

(a) evidence should be admitted (whether in the exercise of a discretion or not), or 

(b) evidence can be used against a person, or 

(c) a witness is competent or compellable, 

depends on the court finding that a particular fact exists, the question whether that fact exists is, for 

the purposes of this section, a preliminary question. 

(2) If there is a jury, a preliminary question whether: 

(a) particular evidence is evidence of an admission, or evidence to which section 138 (Discretion 

to exclude improperly or illegally obtained evidence) applies, or 

(b) evidence of an admission, or evidence to which section 138 applies, should be admitted, 

is to be heard and determined in the jury’s absence. 

(3) In the hearing of a preliminary question about whether a defendant’s admission should be admitted 

into evidence (whether in the exercise of a discretion or not) in a criminal proceeding, the issue of the 

admission’s truth or untruth is to be disregarded unless the issue is introduced by the defendant. 

(4) If there is a jury, the jury is not to be present at a hearing to decide any other preliminary question 

unless the court so orders. 

(5) Without limiting the matters that the court may take into account in deciding whether to make such 

an order, it is to take into account: 

(a) whether the evidence to be adduced in the course of that hearing is likely to be prejudicial to 

the defendant, and 

(b) whether the evidence concerned will be adduced in the course of the hearing to decide the 

preliminary question, and 

(c) whether the evidence to be adduced in the course of that hearing would be admitted if 

adduced at another stage of the hearing (other than in another hearing to decide a preliminary 

question or, in a criminal proceeding, a hearing in relation to sentencing). 

(6) Section 128 (10) does not apply to a hearing to decide a preliminary question. 

(7) In the application of Chapter 3 to a hearing to determine a preliminary question, the facts in issue are 

taken to include the fact to which the hearing relates. 

(8) If a jury in a proceeding was not present at a hearing to determine a preliminary question, evidence is 

not to be adduced in the proceeding of evidence given by a witness at the hearing unless: 

(a) it is inconsistent with other evidence given by the witness in the proceeding, or 

(b) the witness has died. 

- 

The voir dire 

• Sections 189(1)(a), (b), and (c) may be taken as a statement of when this procedure will be 

adopted.  

o Section 189(1)(a) is very broad.  

o Sometimes a court may hold a voir dire in a situation not covered by s 189.  

o Perhaps the power of the court to control the conduct of a proceeding justifies this course 

of action: s 11(1).  

• A voir dire occurs when a judge decides a preliminary question of fact affecting the 

admissibility of some piece of proffered evidence.  

o ‘A trial within a trial’. 

o ‘To see and to say’ – so we see what the party has to say before they actually say it.  

o The jury will leave the court room during a voir dire so their position is not tainted.  
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• Process –  

o On a voir dire, all parties are entitled to call evidence and cross-examine witnesses where 

appropriate.  

o In deciding how the preliminary question of fact is determined, the trial judge must often 

choose between conflicting evidence (always in the absence of the jury, so to avoid the 

tainting of their position).  

o If the judge decides that the preliminary question is satisfied so that the evidence is 

admissible the witness is competent, compellable, etc., then the jury is recalled (if it was 

excluded), and the evidence the admission of which was subject to the preliminary 

question is then adduced.  

o It may be that on the resumption of the trial some of the facts which had been adduced on 

the voir dire before the trial judge may be adduced again before the jury. Of course, this 

cannot happen unless the evidence is relevant to some issue in the resumed trial (or 

relevant to the credibility of some witness).  

• The standard of proof to be met by the party adducing evidence of the existence of a preliminary 

question is ‘on the balance of probabilities’: s 142.  

• The general rule is that the jury should not be present while a voir dire is conducted by the 

trial judge: s 189(4).  

o Section 189(2) has now settled the matter in the case of admissions and in relation to the 

application of s 138.  

o Otherwise, the trial judge has a discretion, which may be exercised by reference to any 

relevant consideration, but which must consider the factors stated in s 189(5). In this 

connection, the attitude of the party that will be affected adversely by the admission of 

the evidence will be important.  

• Voir dires are not limited to the issues in s 189. Preliminary questions include whether: 

o An admission by D was not influenced by violent, oppressive, inhumane, or degrading 

conduct or by a threat of such conduct: s 84.  

o In a criminal matter, whether the circumstances in which the admission was made were 

such as to make it unlikely that the truth of the admission was adversely affected: s 85.  

o A witness may refer to a document to revive their memory: s 32.  

o A witness if unfavourable: s 38.  

o A witness has specialised knowledge and other related questions: s 79.  

 

ROLE OF THE JUDGE 

In general 

See: Evidence Act 1995 (NSW) s 11 General powers of the court: 

(1)  The power of a court to control the conduct of a proceeding is not affected by this Act, 

except so far as this Act provides otherwise expressly or by necessary intendment. 

(2)  In particular, the powers of a court with respect to abuse of process in a proceeding are not 

affected. 

The nature of the general power to control the conduct of a proceeding, recognised by s 11(1), was 

described by Barry J in Mooney v James [1948] VLR 22, 28: 

It is the duty of the Judge to regulate and control the proceeding so that the issues for adjudication 

may be investigated fully and fairly. The circumstances that the proceeding is one between 



 

 9 

adversaries each contending or the decision imposes limits … upon the effectiveness with which the 

Judge can perform his duties. Within these limits, however, the existence of this duty clothes the Judge 

will all the discretionary powers necessary for the discharge of the duty, and he may therefore control 

and regulate the manner in which the evidence is presented or elicited.  

This illustrates the overarching responsibility of the court: the control proceedings and conduct 

a fair trial. It shows the continuing presence of common law in co-existence with the Evidence Act.  

Granting leave, permission or giving a direction 

The trial judge must have regard to s 192.  

• This comes into play whenever a judge needs to exercise discretion to give/not to give leave.  

• All factors must be considered on the nature of the problem and the nature of the evidence for 

which leave is being sought.  

• These provisions can be invoked at any time.  

• When a judge needs to exercise, they need to take into account matters (a)–(e).  

See: Evidence Act 1995 (NSW) s 192 Leave, permission or direction may be given on terms: 

(1) If, because of this Act, a court may give any leave, permission or direction, the leave, permission 

or direction may be given on such terms as the court thinks fit. 

(2) Without limiting the matters that the court may take into account in deciding whether to give the 

leave, permission or direction, it is to take into account: 

(a) the extent to which to do so would be likely to add unduly to, or to shorten, the length of 

the hearing, and 

(b) the extent to which to do so would be unfair to a party or to a witness, and 

(c) the importance of the evidence in relation to which the leave, permission or direction is 

sought, and 

(d) the nature of the proceeding, and 

(e) the power (if any) of the court to adjourn the hearing or to make another order or to give 

a direction in relation to the evidence. 

See: Stanoevski v The Queen (2001) 202 CLR 115 –  

• High Court of Australia. 

• Key case – RE: Character evidence.  

• Facts – 

o D was charged with conspiring to cheat and defraud an insurer. The trial judge ruled that 

if D adduced evidence of her good character, cross-examination of D would be permitted 

on certain matters, including an expert investigator’s report disclosing evidence of the 

forgery of a signature and alleged sloppy practices when witnessing forms in D’s capacity.  

• Held – 

o Gaudron, Kirby, and Callinan JJ.  

o The trial judge did not take into account all the matters in s 192(2), which must be taken 

into account in all cases – ‘Section 192 is not exhaustive as to the matters to be taken into 

account. Plainly the weight to be accorded to the evidence sought to be adduced, whether 

in cross-examination or otherwise, is a matter of considerable relevance’ [44].  

o The High Court allowed the appeal and quashed the conviction because of a miscarriage 

of justice.  
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• However, note – ‘Stanoevski could be read as suggesting that a judge should, in all cases to which 

s 192 applies, expressly refer to the considerations set out in s 192(2), but … I do not think that 

is a correct reading of that case’: R v Reardon [2002] NSWCCA 203 per Hodgson JA.  

o Specifically said it is not necessary for a judge to expressly refer to all considerations in s 

192, however it may sometimes be prudent for them to do this. 

o Sets out a list of the kinds of matters which may arise during trial where s 192 discretion 

needs to be exercised (24 separate matters listed – e.g. how a witness may be questioned, 

leave to a witness to revive memory).  

 

CHAPTER 4: EXCLUSION OF ADMISSIBLE EVIDENCE & LIMITING DIRECTIONS 

INTRODUCTION 

The uniform Evidence Acts contain provisions that permit, or require, the trial judge to exclude otherwise 

admissible evidence. They reflect the responsibility of the court to ensure a fair trial. These provisions 

also enable the judge to manage the trial so that curial resources are used efficiently and fairly as between 

litigants who use the court, in practice a more significant consideration in civil proceedings.  

• Sections 135 and 137 are a balancing act to assess the probative value of the evidence or, on the 

other hand, risk or danger the evidence could unfairly prejudice the defendant.  

Exclusion of evidence 

• Designed to exclude prejudicial evidence in criminal proceedings – only what is deemed unfair. 

These are provisions that should be kept in mind for any evidence that is admissible.  

• It allows evidence to be limited – a safeguard to stop anything prejudicial being put through to 

the fact-finder.  

These provisions are contained in Part 3.11 – Discretionary and mandatory exclusions.  

Section Effect Requirements Criminal/Civil 

135 General discretion 

to exclude evidence  

Discretion to exclude 

evidence if the 

requirements are met. 

[If the prosecution 

wants to exclude 

defence evidence, they 

will rely on this, or s 

137.] 

If the probative value is 

substantially 

outweighed by the 

danger that the 

evidence might be 

unfairly prejudicial 

(danger that evidence 

can be misused), 

misleading and 

confusing, or an undue 

waste of time. 

Both 

136 General discretion 

to limit the use of 

evidence 

 

 

Discretion to limit the 

use of evidence if the 

requirements are met. 

If there is a danger 

that the evidence might 

be unfairly prejudicial, 

or misleading, or 

confusing.  

Both 
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137 Exclusion of 

prejudicial evidence in 

criminal proceedings 

 

 

 

 

Not a discretion – if 

the test is satisfied, the 

court has no choice as 

to whether to exclude 

the evidence. 

If the probative value 

of the evidence is 

outweighed (not 

substantially) by the 

danger of unfair 

prejudice to D.   

Lower threshold, 

limited scope.  

Criminal 

138 Exclusion of 

improperly or illegally 

obtained evidence  

 

 

 

 

Discretion to exclude 

illegally or improperly 

obtained evidence.  

If the evidence was 

obtained improperly or 

illegally, it is not to be 

admitted unless the 

desirability (think high 

probative value) 

outweighs the 

undesirability of how it 

was obtained.  

Both 

139 Cautioning of 

persons  

 

 

 

 

Guidance on what 

constitutes improperly 

obtained evidence. 

If the person was 

under arrest, questions 

were conducted by an 

investigating official, 

and they did not 

caution the person.  

Both 

 

SECTIONS 135 AND 137 

See: Evidence Act 1995 (NSW) s 135 General discretion to exclude evidence: 

The court may refuse to admit evidence if its probative value is substantially outweighed by the 

danger that the evidence might: 

(a) be unfairly prejudicial to a party, or 

(b) be misleading or confusing, or 

(c) cause or result in undue waste of time. 

See: Evidence Act 1995 (NSW) s 137 Exclusion of prejudicial evidence in criminal proceedings: 

In a criminal proceeding, the court must refuse to admit evidence adduced by the prosecutor if 

its probative value is outweighed by the danger of unfair prejudice to the defendant. 

- 

Sections 135 and 137 

• Section 135 –  

o Both civil and criminal matters. 

o Judge has a strong discretion, reflected in the words ‘may refuse to admit evidence’. 
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o Discretionary power.  

o The wording is very important here, as it distinguishes from s 137.  

o Probative value – The extent to which evidence is relevant. The court must assess 

relevance, and how much logical connection does this evidence have to the fact in issue. 

(Dictionary definition).  

o ‘Substantially’ – Heavy onus, probative value must be substantial. 

o ‘Misleading or confusing’ –  

▪ Where the evidence only presents half the picture.  

▪ Where the evidence is ambiguous and forces a jury to side with an option (makes 

the jury speculate).  

▪ Where the evidence misleads the jury to incorrectly assess the weight of the 

evidence.  

▪ Can also be illustrated in the following scenario: An expert is asked to give opinion 

in court based on a hypothetical situation that is not completely the same as the 

facts in issue. A necessary qualification that is required for this expert to clarify 

might overcomplicate the evidence and, depending on its probative value, might 

make a jury think the evidence is important when it might not be.  

o ‘Undue waste of time’ – To be decided by the judge.  

• Section 137 – 

o Only in criminal matters and only in respect of otherwise admissible evidence adduced 

by P.  

o Judge has a duty – that is, she ‘must refuse to admit evidence … if its probative value is 

outweighed by the danger of unfair prejudice to the defendant’.  

o Not a discretionary power – mandatory exclusion.  

o There is a lower threshold for this type of exclusion.  

Probative value 

• Extent to which a piece of evidence is relevant.  

• Probative value of evidence is defined as ‘the extent to which the evidence could rationally affect 

the assessment of the probability of the existence of a fact in issue’: Evidence Act 1995 (NSW) 

Dictionary.  

• ‘Evidence has probative value if it is capable of supporting a verdict of guilty’: R v Shamouil 

[2006] NSWCCA 112, [61]. 

o The credibility of the witness and the reliability of the evidence should not be considered 

unless there is a question as to whether the evidence was relevant at all.  

o Narrow test of assessing ‘probative value’.  

o Affirmed in R v Mundine [2008] NSWCCA 55 – ‘Probative value is not to be determined by 

the weight that might be given to any piece of evidence. What is to be considered is the 

role that that piece of evidence, if accepted, would play in the resolution of a disputed 

fact…’.  

See: Dupas v R (2012) 218 A Crim R 507: 

• Victorian view. 

• Held that the reasoning in Shamouil should not be followed in the Victorian jurisdiction.  

• Facts – 

o D was found guilty of murder after being identified from a photo board.  
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o On appeal, D argued that the identification evidence was unreliable and the judge should 

have considered this.  

• Held – 

o Victorian Court of Appeal unanimously departed from Shamouil, stating it was ‘manifestly 

wrong and should not be followed’.  

o If there is a risk that the jury would attach undue weight to the impugned evidence, the 

judge is required to evaluate what weight could reasonably be assigned to that evidence, 

to assess whether there was such a risk. This calls for some assessment of the reliability 

and quality of the evidence – matters ordinarily viewed as being separate and distinct 

from the credibility of the witness.  

o Reliability should be considered when deciding on the exclusion of evidence, but 

not credibility.  

See: R v XY (2013) 84 NSWLR 363: 

• NSW view.  

• Followed the Shamouil approach.  

• Facts – 

o D was found guilty of indecent assault and aggravated sexual assault on a 10-year-old.  

o On voir dire, the judge rejected evidence of 2 phone conversations between D and the 

complainant on the basis of s 137.  

• Held – 

o In assessing probative value, questions of credibility and reliability should not be 

considered (credibility can be assumed).  

o ‘The importance of Shamouil lies not in the precise language used but in the general 

principle it articulates’ [66]. 

o The principle has three elements: 

i. In determining admissibility under s 137, the judge should assess the evidence 

proffered by the prosecution on the basis of its capacity to advance the prosecution 

case.  

ii. The judge should deal with the evidence on the basis of any inference or direct 

support for a fact in issue which would be available to a reasonable jury considering 

the evidence, without speculating as to whether the jury would in fact accept the 

evidence and give it particular weight.  

iii. The judge should not make her own findings as to whether or not to accept the 

inference or give the evidence particular weight.  

o ‘When assessing the probative value of the prosecution evidence sought to be excluded, 

the Court should not consider its credibility, reliability or weight’: Hoeben CJ.  

See: IMM v The Queen (2016) 90 ALJR 529: 

• Took the NSW view in the NSW v Vic argument (compare Dupas and XY).  

• When determining the probative value, the trial judge has no role to play about the credibility 

and reliability of evidence. It is generally a matter for the jury.  

• The judge cannot assess the facts unless it is a preliminary question of law.  
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An undue waste of time: s 135(c) 

• At common law – ‘The logical connection between a fact which may have elicited and the issue to 

be determined was “so slight that the fact is treated as too remote and evidence of it as 

inadmissible”’: R v Wakeley (1990) 93 ALR 79, citing R v Stephenson [1976] VR 376, 380.  

• Section 135(c) may be seen as the critical counterbalance on the breadth of the relevance test in 

s 55.  

• Onus is on the party seeking exclusion, but in relation to the exercise of such a broad discretion 

as is stated in s 135(c), this point has practical importance largely on its effect on how counsel 

make their submissions.  

• Probative value isn’t proportionate to the time spent on it – can lead jury to think the piece of 

evidence is more important than it is.  

Unfair prejudice to a party: ss 135(a) and 137 

Sections 135(a) and 137 compared 

• The application of s 137 requires the trial judge to assess 3 matters: 

1. Whether the evidence adduced by P creates a danger of unfair prejudice to D, and if so, 

the nature of that danger; 

2. The probative value of the evidence; and 

3. Whether that probative value is ‘outweighed’ by the danger of the unfair prejudice to D.  

• The application of s 135(a) requires the trial judge to assess 3 somewhat different matters: 

1. Whether the evidence adduced by a party creates a danger of being ‘unfairly prejudicial’ 

to another party, and if so, the nature of that danger;  

2. The probative value of the evidence; and 

3. Whether that probative value is ‘substantially outweighed’ by the danger of the unfair 

prejudice to the other party.  

- 

See: Papakosmas v The Queen (1999) 196 CLR 298: 

• Facts –  

o RE: Evidence of recent complaints in sexual assault cases allowed in for the purpose of 

enabling the jury to decide whether a woman’s conduct was consistent with her 

testimony negating her consent. The evidence could rationally affect the assessment of 

the probability of a fact in issue, which is largely the lack of consent.  

• Held –  

o Gleeson CJ & Hayne J: ‘There may be circumstances in which evidence of the fact that a 

complaint of an alleged crime has been made might be evidence that could not affect 

(directly or indirectly) the assessment of the probability of a fact in issue’ – however, this 

was not an issue in this case.  

o Gaudron & Kirby JJ: ‘The nature and degree of the connection necessary before a statement 

is probative of the fact asserted in it will depend on the nature of that fact and, if it be 

different, the fact ultimately to be proved’.  

• In Papakosmas, ‘the [evidence] was closely contemporaneous with the events alleged by the 

complaint … That [it] rationally bears on the probability of the occurrence of those events and, 

thus, [was] admissible as evidence of the facts asserted.’ 
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See: Reading v ABC [2003] NSWSC 716: 

• Facts –  

o Civil case.  

o One party wished to adduce a transcript of a TV program. The judge excluded the 

evidence. 

• Held – 

o The transcript of a TV program should be excluded under s 135, because the video 

recording of the program was available and there was a danger that the jury would focus 

unduly on the written word and fail to give due consideration to things not recorded in 

the transcript.  

Evidence that might confuse or mislead: s 135(b) 

• Relevant where evidence of someone’s opinion that a fact exists is adduced as evidence of that 

fact.  

• Can relate to expert scientific evidence: R v Lisoff [1999] NSWCCA 364 – See 4.260.  

 

SECTION 136 

See: Evidence Act 1995 (NSW) s 136 General discretion to limit use of evidence: 

The court may limit the use to be made of evidence if there is a danger that a particular use of the 

evidence might: 

(a) be unfairly prejudicial to a party, or 

(b) be misleading or confusing. 

This section concerns limited evidence and is particularly useful when evidence is admitted for 

one purpose but not another.  

• Can use this evidence for this purpose, but not for another purpose.  

 

SECTION 138 

See: Evidence Act 1995 (NSW) s 138 Exclusion of improperly or illegally obtained evidence: 

(1)  Evidence that was obtained: 

(a) improperly or in contravention of an Australian law, or 

(b) in consequence of an impropriety or of a contravention of an Australian law, 

is not to be admitted unless the desirability of admitting the evidence outweighs the undesirability 

of admitting evidence that has been obtained in the way in which the evidence was obtained.  

This provision applies in both civil and criminal proceedings, and irrespective of who may have 

committed the relevant impropriety or contravention (disobedience of a command expressed in a rule of 

law).  

• It is not appropriate to speak of a discretion to exclude the evidence. Section 138 requires the 

trial to judge to exercise a discretion to admit evidence notwithstanding that impropriety.  

• An onus still lies on the party seeking exclusion to establish the impropriety or illegality before 

any onus is placed upon the party seeking its admission to persuade the trial judge that the 

evidence should nevertheless be admitted.   



 

 16 

• Consider: probative value, nature of evidence, its gravity, importance, was it deliberately 

obtained, etc.  

• This section should be read together with s 139.  

o (1) For the purposes of section 138(1)(a), evidence of a statement made or an act done by a 

person during questioning is taken to have been obtained improperly if: (a)  the person was 

under arrest for an offence at the time, and (b)  the questioning was conducted by an 

investigating official who was at the time empowered, because of the office that he or she held, 

to arrest the person, and (c)  before starting the questioning the investigating official did not 

caution the person that the person does not have to say or do anything but that anything the 

person does say or do may be used in evidence. 

o Before questioning police must give proper protocols and where this isn’t properly 

performed, the evidence has been obtained improperly.  

o Sections 2 – 6 detail the provisions which must be obtained for the evidence to be 

admissible and considered desirable.  

Improperly or illegally obtained evidence  

See: Ridgeway v R (1995) 184 CLR 19: 

• Facts – 

o Criminal operation with police involvement – It was alleged that the police actively helped 

D to import heroin and then charged him (e.g. entrapment).  

o The High Court relied on a public policy argument to exclude the evidence as it was used 

to entrap D.  

o D was procured and induced by the police.  

• Held – 

o The case involves a degree of harassment and manipulation, encouragement for D to 

import the heroin and persuasion to commit the offence. These steps went beyond the 

steps the public should accept from law enforcement.  

• *This was decided before the Evidence Act came into play.  

See: Robinson v Woolworths Ltd (2005) 64 NSWLR 612: 

• Decided using s 138, and contrasts the findings in Ridgeway.  

• Facts – 

o The Health Department officials were zealous in pursuit of cigarette smokers. 

Consequently, they were investigating the selling of cigarettes to underage smokers.  

o Two young women go into a servo and ask to buy cigarettes (underage). The service 

station sold the cigarettes and the operator was charged and convicted.  

o Appealed – arguing the evidence was obtained improperly and should not have been 

admitted.  

• Appealed for a second time. Held – 

o There was no harassment or manipulation, only a request by officials of these girls to try 

and buy the cigarettes. All they did was create an opportunity for the commission of 

an offence – no intrusion on individual rights and freedoms. This was a practicable and 

viable way to monitor compliance with the law.  
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CHAPTER 6: JUDICIAL WARNINGS 

Judges may issue warnings or comments on evidence given to the jury upon conclusion of evidence being 

given by both sides.  

COMMON LAW WARNINGS 

• Common law and statute in tandem because main statutes do not abrogate common law 

warnings.  

• Upon conclusion of evidence and arguments. 

• Summing up and instructions to jury: 

o Once final addresses and evidence has been concluded, the judge needs to instruct the 

jury about the relevant law and the technicality’s, the burden of proof etc. to make sure 

the jury has properly discharged their function and speak about the issues in the case – 

judges can summarise the evidence.  

 

WARNINGS ABOUT ‘A PERCEPTIBLE RISK OF MISCARRIAGE OF JUSTICE’ 

• May be necessary depending on how evidence adduced and admitted. Maybe not enough 

evidence about something but very tricky territory for judges. 

• Overriding concern is to warn jury about admitting evidence that may be unreliable. 

• Longman v The Queen (1989) 168 CLR 79.  

 

WARNINGS ABOUT ‘UNCORROBORATED EVIDENCE’ 

• Given in serious crim offences that rely on the uncorroborated evidence of one witness 

• Should advise the jury they are the finders of the fact and that it will be up to them to convict 

notwithstanding the evidence is uncorroborated as long as they are convinced of its truth and 

reliability.,  

• NB: the common law regarded a conviction cannot be entered against a deft. unless there was 

corroborated evidence however Evidence act has tried to rationalise this.  Some offences required 

corroboration 

• Evidence Act abrogates corroboration requirement. 

 

SUMMARY OF IMPORTANT WARNING PROVISIONS 

Section Purpose Requirements Criminal/ 

Civil 

Relevant case 

164 

Corroboration 

requirements 

abolished 

Abolishes the 

requirement of 

corroboration  

Perjury and accomplice 

evidence still require 

corroboration.  

If there is a jury, the judge does 

not have to (but can) warn or 

direct a jury in relation to a lack 

of corroboration.  

Both  
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165 Unreliable 

evidence  

Discretion to 

warn a jury of 

unreliable 

evidence 

Section 165(1) – The evidence 

must be of a kind that may be 

unreliable.  

Section 165(2) – Judge in a jury 

trial must warn if a party 

requests.  

Section 165(3) – Warning does 

not have be given if there are 

good reasons for not doing so. 

Both  R v Stewart 

(2001) 52 

NSWLR 301 

165A Warning 

in relation to 

children’s 

evidence 

Removes 

reference to 

unreliability 

due to a child’s 

age  

A judge cannot reference 

unreliability due to age.  

A judge can warn about 

unreliability if the basis is not 

solely because of age.  

Both   

165B Delay in 

prosecution 

Duty to warn of 

delay and 

disadvantage 

due to delay 

If the court is satisfied that D 

has suffered a delay, then the 

court must warn the jury of the 

nature of the disadvantage and 

the need to take this into 

consideration.  

The judge does not have to 

comply with this if there is a 

good reason not to warn the 

jury. 

Both Longman v The 

Queen (1989) 

168 CLR 79. 

Crofts v R 

(1996) 186 

CLR 427. 

 

 

SECTION 164 

See: Evidence Act 1995 (NSW) s 164 Corroboration: 

(1) It is not necessary that evidence on which a party relies be corroborated. 

(2) Subsection (1) does not affect the operation of a rule of law that requires corroboration with 

respect to the offence of perjury or a similar or related offence. 

(3) Despite any rule, whether of law or practice, to the contrary, but subject to the other provisions of 

this Act, if there is a jury, it is not necessary that the judge: 

(a) warn the jury that it is dangerous to act on uncorroborated evidence or give a warning to 

the same or similar effect, or 

(b) give a direction relating to the absence of corroboration. 

This section does not expressly prohibit a judicial warning that evidence is uncorroborated. While it 

abolished the corroboration rule, the judge may still feel they have to warn a jury about the danger of 

convicting on the basis of uncorroborated evidence.  

• ‘Though s 164(3) of the Evidence Act abolished the universal common law duty to give an 

accomplice warning, the power and the duty to do so in appropriate circumstances survives: see 

also s 165(5)’: Chen (2001) 130 A Crime R 300, 324 [58] per Heydon JA, Sully and Levine JJ.  
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SECTION 165 

* Note: Judges should stop using the word ‘accomplice’ because it tells the jury they must have done it, so 

we call them ‘criminally-concerned witness’.  

See: Evidence Act 1995 (NSW) s 165 Unreliable evidence: 

(1) This section applies to evidence of a kind that may be unreliable, including the following kinds of 

evidence: 

(a) evidence in relation to which Part 3.2 (hearsay evidence) or 3.4 (admissions) applies, 

(b) identification evidence, 

(c) evidence the reliability of which may be affected by age, ill health (whether physical or 

mental), injury or the like, 

(d) evidence given in a criminal proceeding by a witness, being a witness who might reasonably 

be supposed to have been criminally concerned in the events giving rise to the proceeding, 

(e) evidence given in a criminal proceeding by a witness who is a prison informer, 

(f) oral evidence of questioning by an investigating official of a defendant that is questioning 

recorded in writing that has not been signed, or otherwise acknowledged in writing, by the 

defendant, 

(g) in a proceeding against the estate of a deceased person—evidence adduced by or on behalf of 

a person seeking relief in the proceeding that is evidence about a matter about which the 

deceased person could have given evidence if he or she were alive. 

(2) If there is a jury and a party so requests, the judge is to: 

(a) warn the jury that the evidence may be unreliable, and 

(b) inform the jury of matters that may cause it to be unreliable, and 

(c) warn the jury of the need for caution in determining whether to accept the evidence and the 

weight to be given to it. 

(3) The judge need not comply with subsection (2) if there are good reasons for not doing so. 

(4) It is not necessary that a particular form of words be used in giving the warning or information. 

(5) This section does not affect any other power of the judge to give a warning to, or to inform, the jury. 

(6) Subsection (2) does not permit a judge to warn or inform a jury in proceedings before it in which a 

child gives evidence that the reliability of the child’s evidence may be affected by the age of the child. 

Any such warning or information may be given only in accordance with section 165A (2) and (3). 

In summary: 

• Section 165(1) – The evidence must be of a kind that may be unreliable.  

o Not an exhaustive list.  

• Section 165(2) – Judge in a jury trial must warn if a party requests.  

• Section 165(3) – Warning does not have be given if there are good reasons for not doing so. 

See: R v Stewart (2001) 52 NSWLR 301: 

• What is ‘evidence of a kind that may be unreliable’? 

o ‘The word ‘kind’ is a word of breadth and generality which it may be appropriate to read 

down’: 305 per Spigelman CJ.  

o ‘The section will apply to the evidence if the trial judge considers that the court has some 

special knowledge or experience about that kind of evidence which the jury may not 

possess and which may affect its reliability, or because it is the kind of evidence to which 

a jury may attribute more weight than it really deserves’: 322 per Howie J, Hulme J 

concurring.  
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SECTION 165A 

See: Evidence Act 1995 (NSW) s 165A Warning in relation to children’s evidence: 

(1) A judge in any proceeding in which evidence is given by a child before a jury must not do any of the 

following: 

(a) warn the jury, or suggest to the jury, that children as a class are unreliable witnesses, 

(b) warn the jury, or suggest to the jury, that the evidence of children as a class is inherently less 

credible or reliable, or requires more careful scrutiny, than the evidence of adults, 

(c) give a warning, or suggestion to the jury, about the unreliability of the particular child’s 

evidence solely on account of the age of the child, 

(d) in the case of a criminal proceeding—give a general warning to the jury of the danger of 

convicting on the uncorroborated evidence of a witness who is a child. 

(2) Subsection (1) does not prevent the judge, at the request of a party, from: 

(a) informing the jury that the evidence of the particular child may be unreliable and the reasons 

why it may be unreliable, and 

(b) warning or informing the jury of the need for caution in determining whether to accept the 

evidence of the particular child and the weight to be given to it, 

if the party has satisfied the court that there are circumstances (other than solely the age of the child) 

particular to the child that affect the reliability of the child’s evidence and that warrant the giving of a 

warning or the information. 

(3) This section does not affect any other power of a judge to give a warning to, or to inform, the jury. 

- 

This section removes any reference to unreliability as a result of the age of the child, or because the child 

belongs to a class of children that are inherently unreliable.  

Section 165A(2) allows the judge to warn about the unreliability of that particular child, but not solely 

because of their age.   

 

SECTION 165B 

See: Evidence Act 1995 (NSW) s 165B Delay in prosecution: 

(1) This section applies in a criminal proceeding in which there is a jury. 

(2) If the court, on application by a party, is satisfied that the defendant has suffered a significant 

forensic disadvantage because of the consequences of delay, the court must inform the jury of the 

nature of that disadvantage and the need to take that disadvantage into account when considering the 

evidence. 

(3) The judge need not comply with subsection (2) if there are good reasons for not doing so. 

(4) It is not necessary that a particular form of words be used in informing the jury of the nature of the 

significant forensic disadvantage suffered and the need to take that disadvantage into account, but the 

judge must not in any way suggest to the jury that it would be dangerous or unsafe to convict the 

defendant solely because of the delay or the forensic disadvantage suffered because of the 

consequences of the delay. 

(5) The judge must not warn or inform the jury about any forensic disadvantage the defendant may have 

suffered because of delay except in accordance with this section, but this section does not affect any 

other power of the judge to give any warning to, or to inform, the jury. 

(6) For the purposes of this section: 

(a) delay includes delay between the alleged offence and its being reported, and 
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(b) significant forensic disadvantage is not to be regarded as being established by the mere 

existence of a delay. 

(7) For the purposes of this section, the factors that may be regarded as establishing a significant forensic 

disadvantage include, but are not limited to, the following: 

(a) the fact that any potential witnesses have died or are not able to be located, 

(b) the fact that any potential evidence has been lost or is otherwise unavailable. 

- 

• Exclusive section about delay and introduced significant disadvantage by reason of delay.  

• Delay such as: 

o The delay between the alleged offence and the reporting of that offence, or 

o Delay between the complaint and the laying of a charge or it could be delay between the 

charge and the trial.  

• If the court is satisfied that D has suffered a delay, then the court must warn the jury of the nature 

of the disadvantage and the need to take this into consideration.  

• The judge does not have to comply with this if there is a good reason not to warn the jury.  

- 

See: Longman v The Queen (1989) 168 CLR 79: 

• Common law warnings in relation to delay.  

• ‘Longman warning’ (controversial).  

• Involved a complaint of sexual assault 20 years after the alleged event.  

• High Court said that the evidence of the complaint could not be adequately tested. The jury is to 

be warned that it would be dangerous to convict on the evidence of the complainant alone unless 

the jury was completely satisfied as to its truth and accuracy.  

See: Crofts v R (1996) 186 CLR 427: 

• A reaction to Longman.  

• The judge was required to give a more balanced direction. Just because there has been a failure 

to complain about an assault, doesn’t necessarily mean that the assault is untrue but the jury can 

consider it as potentially reducing the credibility of the complaint.  

 

RESIDUAL COMMON LAW POWERS TO ISSUE WARNINGS 

• Sections 165, 165A “do not affect any other power of the judge to give a warning to, or to 

inform, the jury.” 

• Judges retain inherent powers to ensure fair trial and avoid miscarriage of justice 

• Judges may warn and comment where: 

o Evidence is uncorroborated, 

o Prosecution relies on police assertions of an admission, 

o Prosecution relies on defendant’s lies as consciousness of guilt. 

 


	WEEK 1: Litigation Systems
	CHAPTER 1: KINDS OF EVIDENCE
	LECTURE

	WEEK 2: Trial Fundamentals; Judicial Discretions
	CHAPTER 2: SOME BASICS ABOUT TRIALS & APPEALS
	CHAPTER 4: EXCLUSION OF ADMISSIBLE EVIDENCE & LIMITING DIRECTIONS
	CHAPTER 6: JUDICIAL WARNINGS


