UNCONSCIONABLE CONDUCT

INTRODUCTION

Pursuant fo , O person musf nol, in frade or commerce, engage in conduct thaf
within the
Similarly, pursuant fo , @ person must not, in frade or commerce, engage in conduct that is in

(Start with S21 as if is the easier threshold fo prove)

IN TRADE OR COMMERCE

As per 52 ACL, (conduct) must be in frade or commerce
Trade or commerce is defined by 52 ACL as
a)

D)

S2 also includes *

CONNECTION WITH GOODS/SERVICES

Under 521 ACL, a person musf not engage in unconscionable conduct with relation fo
Q) of goods or services
D) of goods or services

SPECIAL DISABILITY (520 CONTRAVENTION)

Is X under some kind of

Examples
o of any kind, of body or mind,

‘ where assisfance or explanation is

necessary” — BLOMLEY

. — AMADIO
o builf in a relafionship — LOUTH V DIPROSE
o —l.e. where a party is af a specific disadvanfage or vulnerabilify

because of a short-ferm situation — BERBATIS

o —enough for the
- AMADIO



TAKING ADVANTAGE (521 CONTRAVENTION)

S22 sels our a list of facfors o have regard o when considering whether a party has unequal bargaining
power

Q) of the parties

b) Whelher the

c) Whether any documents
d) Whether there was

f)  Extent fo which the conduct fowards the consumer was consistent with the supplier's conduct in
ofher fransactlions

g) Requirements of any

h) Requirements of any indusfry code and If the consumer acted on the reasonable belief that the
supplier would comply with the code

) Extenfto which the supplier failed fo disclose
I Anyinfended conduct which may have affected consumer
i, Any risks fo consumer arising from supplier's infended conduct

) Ifthere is a conlract between supplier and consumer for supply of goods
I Extentto which supplier is

i, of the supplier and consumer
iv.  Any that the supplier or consumer

K)  Whether
) Extenfto which



REMEDIES

Where X can show that unconscionable conduct has occurred af the hands of (party), the X may seek
the following remedies
[}
o Upto$1.1M for corporations
o Upto $220,000 for natural persons

o [fX resulling from (party's) unconscionable conduct, X may seek
o IfXis under S239
o against (party) under S232

Limitation of action for breach of 520
e Proceedings must be brought
— 8236 (2) and S237 (3)

e |f claim for damages from — proceedings must be brought
—~ S87H
CCA

CONCLUSION

Assuming the above analysis is correct, X will be able to prove that (party) has engaged in
unconscionable conduct pursuant fo S20/21



