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Criminal Liability 
  
Overview- 

• Elements to Offences:  Begin developing your ability to elementise offences and relate 
those elements to given facts. 

• Criminal Responsibility:  Explain the bases on which a person is held to be criminally 
responsible for their acts and omissions according to the law of Queensland. 

  

Elements to Offences- 

• Parts 2-6 of the Criminal Code contain sections that create criminal offences. 

• These sections contain elements that must be proven by the Crown in order to hold a 
person liable for committing an offence. 

• Some elements are physical in nature (the accused has done, or omitted to do, a 
particular thing).  Common law = Actus Reus (guilty act). 

• Some elements relate to a state of mind that an accused had (mental element).  
Common law = Mens rea (guilty mind).  Examples include intention, wilfully, 
knowingly, recklessly, negligently etc.  

  

Elements to Offences II- 

• Not every criminal offence needs to have a mental element.  It is enough that a physical 
act is done without any accompanying state of mind (absolute liability offence). 

• See CC section 23(2): Unless the intention to cause a particular result is expressly 
declared to be an element of the offence constituted, in whole or part, by an act or 
omission, the result intended to be caused by an act or omission is immaterial. 

• Example in the Code = manslaughter (s 303).  Compare this with murder (s 302). 

  

"Actus Reus" - the guilty act: it is the physical element of the offence 

"Mens Rea" - the guilty mind or intention: it is the mental element of the offence 

  



 

 

 

  

 

Elements to Offences III- 

• Example: Kidnapping 

s.354(2) a person kidnaps another person if that person unlawfully and forcibly takes or 
detains another person with intent to gain anything from any person 

• What is the physical element/s? - a person kidnaps another person if that person forcibly 
takes or detains another person 

• What is the mental element? - intent to gain anything from any person 

  

Elements to Offences IV-  

s 461 Arson  

(1) Any person who willfully and unlawfully sets fire to any of the things following, that is 
to say—  

(a) a building or structure; 

(b) a motor vehicle, train, aircraft or vessel; 

(c) any stack of cultivated vegetable produce, or of mineral or vegetable fuel;  

(d) a mine, or the workings, fittings, or appliances of a mine;  

is guilty of a crime, and is liable to imprisonment for life.  

  

Elements: 

• Any person 

• Wilfully (mental element) 

• Unlawfully 

• Sets fire to (physical element)) 

• Building or structure 



 

 

• Motor vehicle, train, aircraft, vessel 

• Stack of cultivated vegetable produce, mineral or vegetable fuel 

• Mine etc 

• See R v B [1997] 2 Qd R 459. 

  

Criminal Responsibility-  

• The commission of an offence requires: 

• Occurrence of physical elements 

• Presence of mental elements 

• Absence of any authorisation, justification or excuse which would negate criminal 
responsibility (defences) 

• The Crown is required to prove each element of an offence beyond reasonable doubt: 

• Burden of proof = who is required to prove something 

• Standard of proof = to what level do they need to prove something (beyond 
reasonable doubt v balance of probabilities). 

• A trial judge should not try and explain the meaning of the term 'beyond 
reasonable doubt'.  The accused must be given the benefit of any doubt that the 
jury considers reasonable (Thomas v The Queen (1960) 102 CLR 584;  R v 
Dookhea (2017) 347 ALR 429) 

  

Defences and Excuses-  

If the elements of an offence are prima facie made out, under what circumstances may 
criminal responsibility be negatived or mitigated? 

• Acts independent of will (s 23) 

• Accident (s 23) 

• Mistake of fact (s 24) 

• Extraordinary emergencies (s 25) 

• Insanity (s 27) 

• Intoxication (s 28) 

• Self defence (s 271 and 272) 

• Provocation (s 268 and 304) 

• Diminished responsibility (s 304A) 

  

Immature Age- 

• How do issues such as age and mental health impact on whether a person can be held 
criminally responsible? 

Doli incapax doctrine 

s 29 Immature age  



 

 

(1) A person under the age of 10 years is not criminally responsible for any act or 
omission.  

(2) A person under the age of 14 years is not criminally responsible for an act or 
omission, unless it is proved that at the time of doing the act or making the 
omission the person had capacity to know that the person ought not to do the act 
or make the omission.  

  

Defence of Double Jeopardy-  

Can a person be charged with the same offence more than once?  

Double jeopardy (s 17 CC) – pleaded to avoid a retrial 

  

Rule 1 - Where the defendant has previously been tried and convicted upon an 
indictment on which he might have been convicted of the current offence - then he can’t 
be tried again. 

  

Rule 2 - Where the defendant was previously tried and acquitted upon an indictment on 
which he might have been convicted of the current offence - then he can’t be tried again 
(note: there are exceptions to the double jeopardy rule).  

 

Double Punishment-  

Double punishment (s 16 CC) – pleaded to avoid further punishment 

  

Person cannot be twice punished for the same act or omission - You may be convicted 
for two offences arising out of the same act or omission but cannot be punished for both. 
R v Dibble; Ex parte Attorney-General (Qld) [2014] QCA 8. 

  

Exception - if death results - can be charged and punished with two or more offences. 

  

Criminal Law Duties-  

• Chapter 27 of the CC imposes certain duties on persons in relation to the preservation 
of human life, including: 

• the provision of necessaries (s.285, 286) 

• the duty of persons doing dangerous acts (s.288) 

• the duty of persons in charge of dangerous things (s.289) 

• the duty to do certain acts (s.290) 

  

• If any of these duties are breached then the accused is deemed or “held to have caused 
any consequences to the life or health of any person”. 

• These are not offence creating provisions.  

  



 

 

Attempts-  

• A person can still be punished for attempting to commit an offence, even though the 
offence itself does not occur (s 4 CC). 

• An attempt to commit a crime, is a crime (CC s535). 

• An attempted offence is always an alternative charge on an indictment to committing the 
offence (CC s 583). 

4 Attempts to commit offences 

(1) When a person, intending to commit an offence, begins to put the person’s 
intention into execution by means adapted to its fulfilment, and manifests the 
person’s intention by some overt act, but does not fulfil the person’s intention to 
such an extent as to commit the offence, the person is said to attempt to commit 
the offence.  

  

Attempts II-  

• In some cases an attempt to commit an offence is specifically drafted into the code as a 
section (specific attempt). Example = Attempted murder s 306 CC. 

• In other circumstances, if someone attempts to do something that is prohibited by the 
code, s 4 is read with the principal section to determine guilt. 

• Elements of an attempt: 

• Intent to commit an offence 

• Execution of intention by means adapted to the fulfilment of that intention 

• An overt act manifesting the intention 

• Failure to fulfil the intention of committing the offence 

 


	Overview-
	Elements to Offences-
	Elements to Offences II-
	Elements to Offences III-
	Elements to Offences IV-
	Criminal Responsibility-
	Defences and Excuses-
	Immature Age-
	Defence of Double Jeopardy-
	Double Punishment-
	Criminal Law Duties-
	Attempts-
	Attempts II-

