
 

LAWS2012/5008 INTRODUCTION TO PROPERTY  

AND COMMERCIAL LAW 
 

A. COMPLETE DETAILED NOTES 2 

1. (A) The Concept and Function of “Property” (B) Real Property - Intro to Real Property 

 Introduction to general property concepts: 

 Tenures, estates and native title 

 Legal and equitable interests in land 

 Old system title registration 

 Torrens title land 

 General law and Torrens title mortgages 

 Definition of land - fixtures 

4 

2. Personal Property - Introduction to Choses in Possession 

 Taxonomy of personal property 

 Identifying legal interests in choses in possession: Ownership and Possession 

 Engaging in dealings in choses in possession: Transfer of Ownership 

o (i) Concept of delivery 

o (ii) Transfer of ownership 

 (a) by losing and finding 

 (b) by gift 

 (c) by sale 

 (d) by way of security 

 Engaging in dealings in choses in possession: Transfer of Possession by Bailment 

20 

3. Personal Property - Introduction to Choses in Action 

 The Concept of a Chose in Action 

 Identifying choses in action 

 Assignability 

 Exploring Equitable choses in action 

o (i) Interests under Trusts 

o (ii) Interests in unadministered deceased estates (Livingston Rights) 

35 

4. Assignment and Disposition of Interests 

 Assignment of Legal Interests 

o Legal (Statutory) assignment of choses in action 

o Equitable assignments generally 

o Equitable assignments of legal interests 

o Contracts to assign legal property 

 Dealings with Equitable Interests 

o Declarations of trust 

o Agreements to declare a trust 

o Assignment of Equitable interests 

o Contracts to assign equitable interests 

 ‘Assignment’ of future property 

41 

5. (A) Priority Regimes and (B) Commercial Dealings as Security Interests Over Property 

 Priorities under the Sale of Goods Act 

 General Law Priority Rules: Contests between Legal and Equitable Interests 

o Prior legal interest v subsequent equitable interest 

o Prior equitable interest v subsequent legal interest 

 General Law Priority Rules: Contests in Equity 

o Prior equitable interest v subsequent equitable interest 

o Mere equities 

 Traditional forms of security 

o Security by way of grant of an interest (common law and statute) 

 Security within the scope of the Personal Property Securities Act 2009 (Cth) 

53 

B. EXAM SCAFFOLDS 69 
High level scaffolds of the above detailed notes for applications in exams 

 

C. QUICK REFERENCE LEGISLATION GUIDE 102 
All relevant legislation and section numbers arranged by topic. Designed to be printed separately.  
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2. CREATION OF INTEREST: FREEHOLD 
Transfer of title (c.f. contract for sale), creation of mortgage, etc  

1. Has a legal interest in the freehold estate been created? 

TORRENS 
Deed 38(1): no particular form  

of words required, but must be: 

• signed by parties 

• attested by one witness (not a 

party to deed) 

• sealed (38(3) instrument 

signed and attested as above is 

deemed to be sealed)  

s 38(1) deed does not need to be 

delivered, as at common law. 

RPA s 36(11): upon registration, an instrument 

(including electronic) has the effect of a deed 

executed by the parties. 

Also CA s38(3) states that section 38 does NOT 

apply to land registered under the Real Property Act. 

If the word ‘deed’ is not used 

(e.g. if the interest is granted 

under statute), ask: 

Has the person undertaken the 

most solemn act they could in 

accordance with the particular 

type of land concerned? 

(Manton v Parabolic) 

In Manton v Parabolic, Young 

JA considered that the lodgement 

of Form 125 under the Crown 

Lands Consolidation Act 1913 

(NSW) was the “most solemn act 

that could be performed in 

divesting the vendor of title and 

hence the document is a deed” 

Young JA at 373: “Although I 

have a little doubt about the 

matter, it seems to me the 

preferable construction is that if 

it clearly appears on the face of 

the document that the parties 

must have been endeavouring to 

transfer an interest in property 

by the execution of a statutory 

form of transfer with a view to its 

subsequent lodgement and 

registration, then even though 

they do not use the word “deed” 

in the form, it clearly appears 

from the document itself that they 

are intending a deed and 

accordingly the document, even if 

executed by two individuals, 

would be one which was 

“expressed to be a deed” within 

the meaning of s 38(3).” 

 

OLD SYSTEM 

s 23B(1): A deed is required to pass a legal interest in land 
A deed is the most solemn act that can be done in respect to property (Manton v Parabolic) 

 

Title transfer: An executed 

deed allows the legal interest 

to pass under s 23B(1) and 

the purchaser becomes the 

holder of the fee simple. 

Mortgage: An executed 

deed allows the mortgage 

interest to be created under 

s 23B(1) and the mortgagee 

becomes the holder of the 

fee simple, while the 

mortgagor receives their 

entitlements under the 

agreement (usually money) 

and an equity of redemption 

(Figgins) 

 

Title transfer: Registration 

allows the legal interest to 

be conferred under RPA  

s 41(1) and the purchaser 

becomes the registered 

proprietor. 

Mortgage: Registration 

allows the mortgage 

interest to be created under 

RPA s 41(1) and the 

mortgagee receives a legal 

security interest in the form 

of a charge, while the 

mortgagor retains the legal 

title to the land (RPA s 

57(1); also Figgins). 

2. Is there any fraud? 

OLD SYSTEM TORRENS 

Forgery: if the signature of the grantor 

has been forged, the instrument is void. It 

passes no rights in law or equity. 

Fraud: if the instrument was signed by 

the grantor, but its execution was induced 

by fraud, the instrument will pass a legal 

interest, but equity will allow the grantor 

to have the instrument set aside.  

RESULT: Fraud or forgery earlier in the 

chain of documents could result in title 

being void or challenged (nemo dat quod 

non habet – you cannot give what you 

don’t have).  

Registration of valid instrument under  

CA s 184G (Deeds Registration System) 

gives priority advantages but will not cure 

any fraud-related defect (forgery is also 

an exception to s 184G, so unlikely to even 

get priority advantages). 

 

Once registered, 

the registered 

proprietor obtains 

indefeasible title 

immediately which 

can only be set 

aside in narrow 

circumstances, 

including actual 

fraud  

RPA s 42(1). 

Actual fraud: 

direct or 

constructive notice 

is not sufficient 

(RPA s 43(1)). 

Actual fraud is 

required (see next 

page…) 
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3. CREATION OF INTEREST: LEASES 
 

2. Is the lease enforceable? Need to establish either a legal lease or an equitable lease 

There are two ways to create a legal lease: 

A. Formal statutory compliance  

- Old System: Lease in the form of a deed as per s 23B(1) (see page 6) 

- Torrens: Registered lease under RPA s 41 

OR 

B. Exception under s 23B(2)(d) – lease or tenancy not required by law to be made in writing 

- s 23D(2) does not require leases to be in writing if they are: 

o At the best rent that can reasonably be obtained (market rent); and 

o Term not exceeding three years (including any option to extend); and 

o A right to immediate possession (i.e. not with a future commencement date). 

➔ Query whether there is any consideration and whether this might be required to support a the 

creation of a parol of a lease that is excepted from writing requirements under s 23D(2). 

 

OLD SYSTEM 

TORRENS 

Forgery: if the signature of the grantor 

has been forged, the instrument is void. It 

passes no rights in law or equity. 

Fraud: if the instrument was signed by 

the grantor, but its execution was induced 

by fraud, the instrument will pass a legal 

interest, but equity will allow the grantor 

to have the instrument set aside.  

RESULT: Fraud or forgery earlier in the 

chain of documents could result in title 

being void or challenged (nemo dat quod 

non habet – you cannot give what you 

don’t have).  

Registration of valid instrument under  

CA s 184G (Deeds Registration System) 

gives priority advantages but will not cure 

any fraud-related defect (forgery is also 

an exception to s 184G, so unlikely to even 

get priority advantages). 

 

Once registered, the 

registered proprietor 

(leaseholder) obtains 

indefeasible title 

immediately which can 

only be set aside in 

narrow circumstances, 

including actual fraud 

RPA s 42(1). 

Actual fraud: direct or 

constructive notice is 

not sufficient (RPA s 

43(1)). Actual fraud is 

required (see page 7) 

1. Is the agreement a lease or a licence? 

Lease: confers a proprietary interest 

(in rem) and can be enforced against 

‘the world’. Equitable remedies are 

available, including specific 

performance (land is unique); 

injunction, equitable damages, etc. 

Licence: confers a contractual interest (in personam) 

which can only be enforced against parties to the 

agreement. Remedy for breach is limited to contractual 

damages (i.e. no specific performance). 

Key requirements for a lease: 

1. Exclusive possession 

2. Certainty of duration  

(i.e. a defined term) 

If the agreement does not have 

those two elements, it will likely 

be considered a licence 

Exclusive possession: a right to possession accompanied by 

the right to exclude others from the land, for any or no reason. 

➢ Look for limitations on possession – is the purpose or 

access times restricted? If so, probably a licence. 

A grant of fee simple will include exclusive possession at 

common law. Similarly, a common law lease will include 

exclusive possession. But c.f. Wik and WA v Brown and 

statutory leases (see pp 3-4 above for cases dealing with 

statutory grants of interests less than exclusive possession). 

 If a legal lease has been 

created and there is no 

fraud, the agreement will 

confer a proprietary right to 

exclusive possession along 

with the other rights and 

obligations in the agreement. 

Equitable remedies are 

available for breach, 

including specific 

performance (land is 

unique); injunction, equitable 

damages, etc. 
 

 If a legal lease has not 

been created, consider 

whether an equitable lease 

has been created (next page). 

Consider whether there is any fraud  
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23C(1)(a) requires writing to create or dispose of interests in land by parol. That is: 

- Writing signed by the person creating the interest OR 

- Writing signed the person’s agent (agent’s authority also need to be in writing); OR 

- By will; OR 

- By operation of law (statute). 

→Consideration is not required to create an equitable interest under 23C(1)(a). 

 

4. CREATION OF EQUITABLE INTERESTS  
If a legal interest in land cannot be established, an equitable interest could be formed through either… 

 (B) PART PERFORMANCE EXCEPTION AS PER S 23E 

 (A) WRITING AS PER S 23C(1)(A) 

1. Identify the acts by the party relying on part performance 

2. Acts must be within the permitted by the agreement 

 

3. Acts must be unequivocally attributable to point to the existence of an agreement 

In establishing this element it is generally accepted that the court looks at the acts done and then judges to 

see if there is an implication of an agreement of the type alleged, rather than looking at the terms of the 

alleged agreement and judging if the acts are inconsistent with such an agreement: McBride v Sandland 

 Acts done must be done by the party to the contract seeking to rely on the doctrine, or his 

or her authorised agent: McBride v Sandland  

 Acts must be permitted, but not necessarily required, to be done by the terms of the 

agreement,  Regent v Millett 

o Purchasers of a house took possession, but they were not required to take 

possession under the terms of the contract of sale/mortgage. 

o Gibbs J: “… if a vendor permits a purchaser to take possession to which a contract 

of sale entitles him, the giving and taking of that possession will amount to part 

performance notwithstanding that under the contract the purchaser was entitled 

rather than bound to take possession.” 

- Payment of money (e.g. mortgage payments, purchase price, deposit, rent) can be relevant, but it is 

equivocal on its own and not sufficient to establish part performance (Cooney v Burns) 

o In Cooney v Burns, money was paid but it wasn’t clear what it was for on the evidence: could 

have been an actual deposit ahead of the purchase price or a holding deposit – it was equivocal. 

- Acts which are preparatory to completion (rather than the formation) of the agreement are not within 

the scope (Cooney v Burns). Ask ‘does the act affect possession’? 

o Inspection of lease documents: Handing over the lease was not a deposit of the title: preparatory 

or ancillary to performance. Does not relate to the use or improvement of the land or touch or 

concern the land in any way whatever. Did not change the relative position of the parties in 

respect of the land (i.e. title, possession or use) 

▪ Court contrasted with mortgage by deposit of the title deeds 

o Taking inventory of the pub (e.g. food and beer): not a part of the agreement, nothing to do with 

the right of ownership. Preparatory to the enforcement of the contract. 

o Incurred legal expenses: this also did not affect possession, it was preparatory and common ahead 

of decisions to commit to purchase property 

- Love, affection and gratitude: There is a strict requirement that the acts need to be performed for no 

other reason – family or love/relationship will complicate the situation. 

o Maddison v Alderson: Woman cared for man and did housework on promise of life estate. 

Argued she had sacrificed building her own family to do this. Court said acts might have been for 

love and affection, not solely because of the agreement. 

o Regent v Millett: However, the court doesn’t assume ‘love and affection’ motivation just because 

it is a family. Here court enforced an equitable mortgage granted to Regent’s daughter and son-in-

law (part performance acts were mortgage repayments, taking possession and making repairs). 

 EQUIVOCAL ACTS (NOT SUFFICENT FOR PART PERFORMANCE) 
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Note: Fraud or forgeries would also frustrate equitable interests: 

- Forgery: if the signature of the grantor has been forged, the instrument is void and passes no rights 

in law or equity. 

- Fraud: if the instrument was signed by the grantor, but its execution was induced by fraud, the 

instrument will pass a legal interest, but equity will allow the grantor to have the instrument set aside 

(nemo dat quod non habet – you cannot give what you don’t have).  

 

- Possession is par excellence as an indicator of part performance.  

o Cooney v Burns did not have possession, but the court endorsed it as the greatest act of part 

performance a party could demonstrate regarding property. 

o Regent v Millett The daughter and son-in law took exclusive possession. 

o Maddison v Alderson the woman did have possession, but it was not exclusive possession. 

Rather she cohabited with the titleholder and this act was accompanied by love and affection, 

which the court said made it equivocal. 

- Repairs/improvements/work on the property  

o Cooney v Burns Court said that ‘laying out of money in improvements on the land changes the 

position of the parties in relation to the use of the land’ and could be considered an unequivocal 

act of part performance. 

o Regent v Millett The daughter and son-in-law made repairs and improvements to the property 

after taking exclusive possession 

o Maddison v Alderson the woman cleaned and maintained the house over a number of years, 

but this act was accompanied by love and affection, which the court said made it equivocal.. 

- Payment of money can be relevant 

o Ciaglia v Ciaglia payment of money (especially in mortgage transactions) can be relevant, 

even though not itself sufficient. In Ciaglia, mortgage payments made by third parties on behalf 

of the plaintiff were considered to be acts of part performance because of the defendant’s 

admission that loan had been repaid. 

 UNEQUIVOCAL ACTS (SUFFICIENT FOR PART PERFORMANCE) 

 (C) DEPOSIT OF TITLE DEEDS WITH INTENTION 

Theodore v Mistford: An enforceable equitable mortgage can be made by a deposit of title deeds, if 

they were deposited with the intent the land was to be security for payment of a debt. 

- Title document: Old System = title deed; Torrens System = certificate of title 

- Facts: Mr Theodore was trying to secure a mortgage for the purchase of a business and the vendor 

wanted additional security than just the business. His mother, Mrs Theodore, gave her son the title 

documents for land she owned and the son gave it to his solicitor. She never signed a guarantee or 

communicated intention. Court held she created an equitable mortgage over the house. 

o The court said that where formalities are not complied with sufficiently to create a legal 

mortgage, the act of handing over the title documents creates an equitable mortgage, 

unless it is established the certificate was deposited for other reasons  

Process: 

• Was there any other reason the title documents were deposited:  

➢ Safekeeping (e.g. to a bank or lawyer)?  

➢ Was the party mistaken as to what the document was? 

• Focus on the intention in handing over the document: was it to secure an interest? 

o Court focused on Mrs Theodore’s intentions: Mrs Theodore handed over possession 

of the title documents to provide additional security for her son’s obligations so he 

would be successful in getting the loan. 
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Topic Five: Assignment and Disposition of Interests 

A. Priorities under the Sale of Goods Act [PERSONAL PROPERTY] 

1. Nemo dat quod non habet exceptions 

a. Who are the parties? 

i. Seller 

ii. Original owner (or true owner) 

iii. Purchaser (or buyer or person who acquires the interest) 

b. Rule 

i. Nemo dat quod non habet (nobody gives what he does not have) as supported by SOGA s 26 

ii. Applies in circumstances where a party has attempted multiple dealing with the same property.  

• Work out when the parties intended title to the property to pass (as per Topic 2) 

• Then work out whether any subsequent dealings after title passed have an exception under the 

nemo dat principle in SOGA ss 26-28 

iii. Applies to goods under SOGA 

• SOGA s 5 Definition of goods: include all chattels personal other than things in action and 

money. (i.e. not shares, etc) 

• Query whether contract for labour and materials or contract for service (see Topic 2) 

➔ NB: SOGA and the PPSA: 

• Most of these transactions would now fall under the PPSA 

• Exceptions to nemo dat still apply, but security interests under the PPSA can arise 

• Example: Gamers Motor Centre (see Sale by Buyer in Possession below) 

o Involved a retention of title agreement where the car dealer bought property 

and was given possession, but the seller retained title until they were repaid. 

o This would now fall under the PPSA and Pacific Motor Auctions could 

actively protect their interest by securing an interest on the PPSR (Personal 

Property and Securities Register). 

o If Gamers registered a security interest on PPSR, they would retain ownership 

over the cars in the circumstances over second buyer. Narrow exceptions 

where bona fide purchaser rule applies, but the general position is that 

registered security interests prevail. Parties protect themselves by registering. 
 

c. Exception: Estoppel SOGA s 26(1)  

Requirements: 

• Goods sold by a person who is not the owner 

• Selling without authority of the owner 

• Purchaser cannot obtain good title to the property (i.e. nemo dat principle applies), unless the owner of the 

goods is by their conduct precluded from denying the seller’s authority to sell. 

o Courts consider this exception of ‘by their conduct’ through the lens of estoppel: 

▪ Positive representation Eastern Distributors; or 

• Silence or inaction not sufficient for positive representation estoppl 

• Possession is also not an active representation 

• Need to sign something to indicate seller owned property 

▪ Estoppel by omission Marac Finance 

• Duty has arisen between true owner and purchaser (known circumstances to both 

parties) 

• Breach (inaction) 

• Causation (but-for) 

i. Positive representation 

1. Representation: 

o ✓ Sufficient representation: 

− Arming conduct: Eastern Distributors: True owner of a van completed forms 

that made a car dealer appear to be the outright owner of the van, allowed to sell 

and deal with the property (rather than an agent with authority). Purchase 

company dealt with car dealer on the basis of their understanding that the car 

dealer was the true owner from these forms. Court said signing a form that made 

another person appear to be the true owner was arming conduct and was an 

exception to the nemo dat principle, meaning the purchaser acquired good title. 

o  Not sufficient representation: 

− Possession: Simply giving possession of property does not amount to a positive  

representation for the purposes of estoppel Marac Finance 

− Silence or inaction: Silence or inaction is not an active representation for the 

purposes of estoppel Marac Finance 
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ii. Estoppel by omission 

1. Duty: Articulate and show that a duty of care arose on the facts 

− Possession does not amount to a duty of care Marac Finance 

− Duty of true owner to purchaser can only arises from known circumstance between both of 

the parties (true owner and purchaser) that gives rise to that obligation 

− Majority of the court in Marac Finance said to consider the specific transaction (not just 

generally what might give rise to a duty of care) – was there anything that arose on the 

relevant transaction which was known to both parties? 

− Examples: 

o Marac Finance:  

▪ Duty: In the circumstances (not just generally), would a reasonable person in 

the position of the acquirer of the property expect the owner acting honestly and 

reasonably to take steps to make their claim known (i.e. owner has a duty to 

advise purchaser that leaseholder is not the owner of the car). 

▪ Held: No such duty arose in the circumstances.  

• Suspicion: Purchaser needs to point to something that arouses suspicion 

of another interest in the property (e.g. documentation relating to the car 

indicates a lease situation).  

• Circumstances known to both parties: Also, car lease was never 

registered under the motor vehicle register (now replaced by PPSA). 

Court said if there was a registration system, they could have registered 

their interest on that but they hadn’t. Car was then sold to a third party. 

There was no way that both parties (seller and true owner) could 

independently have known that there was a prior interest in the car. 

Therefore there was nothing that gave rise to a duty of care. 

o Problem Question 1 on p 28 of the Unit Outline:  Newspaper advertisement for a 

painting for sale, placed by an art dealer. Newspaper ad was known to both parties 

(true owner saw the ad, purchaser either saw the ad or could have seen the ad and then 

purchased the painting). This arguably gave rise to a duty of care to alert parties that 

the item was not for sale.  

Application: 

o [DISCUSS FACTS] could be sufficient to establish a duty of care existed as per 

majority decision in Marac Finance: 

▪ If no duty can be established, the conduct exception to the nemo dat principle 

in SOGA s 26(1) will not apply. 

▪ If a duty can be established (or Kirby P’s view in the minority in Marac 

Finance was applied and no duty needed to be proved), then breach and 

causation need to be shown. 

2. Breach: Demonstrate how that duty of care was breached 

− Inaction: point to acts of owner’s omission or inaction  

− Court in Marac Finance considered hypothetically how a duty of an owner to make their 

interest known could have been breached: 

o Not a breach: 

▪ Garage: Owner did not enforce clause in lease that said leaseholder was not 

allowed to park the car in his own house 

o Possibly a breach: 

▪ Labelling: Owner did not enforce clause in lease that said labels had to be 

affixed to the car indicating the true owner. 

▪ Registration: Owner failed to register car lease on registration system 

− Another example: Question 1 on p 28 of Unit Outline: True owner arguably needed to alert 

the parties at the earliest possible opportunity to avoid breach. The owner should have called 

as soon as the duty of care arose (i.e. when she saw the newspaper ad). Question of 

reasonableness with consideration of when the sale occurred (during business hours, etc) and 

what was possible in the short period of time.  

o Also consider whether there were any actions taken to avoid breach? 

3. Causation: also need to show the breach caused the other party to acquire the interest and suffer 

detriment 

o Did the true owner’s lack of action or omission cause the third party to acquire this 

interest? ‘But for’ argument.  

o Court in Marac Finance considered hypothetically: 

▪ Registration: Owner failed to register car lease on registration system, which 

could have been a breach but there was no causation – the purchaser did not 

inspect the certificate of the car so there was no causal connection between the 

failure to register and the purchaser’s loss. 


