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THE DOCTRINE OF FIXTURES 

Step 1 – Define 

A fixture (real property) is a chattel (personal property) which is attached to the land so as to become part of the 

land and will automatically pass with a conveyance of an estate of land.  

Step 2 – Consequences 

The consequences of [X] being defined as a fixture is that it will automatically pass with the land to the 

purchaser. 

The consequences of [X] being defined as a chattel is that it will belong to [Party X]. 

Therefore, [Party X] will assert that [X] is fixture/chattel because…  

Step 3 – Burden of Proof 

Affixed 

If the object is fixed to the land to any extent other than by its own weight, it is presumed to be a fixture and the 

party arguing that is a chattel has the burden of proof (May v Ceedive Pty Ltd).  

The greater the degree of attachment, the stronger the presumption appears to be (Spyer v Phillipson) but this 

will still be there case where the degree of attachment is very sight (Holland v Hodgson). 

Here, [X] is affixed to the land other than by its own weight by [Y] degree. Therefore, it is presumed 

to be a fixture and [Party X] has the burden of proof. 

Not Affixed 

If the object is merely resting own its own weight, even if it has become embedded in the soil, the presumption 

is that it is a chattel and the party arguing that it is a fixture has the burden of proof (Hamp v Bygrave). 

Here, [X] is not affixed to the land other than by its own weight because... Therefore, it is presumed to 

be a chattel and [Party X] has the burden of proof. 

Step 4 – Test  

To determine whether something is a fixture or a chattel, a two-stage test is applied: 

1. Degree of annexation; and  

2. Object of annexation. 

1. Degree of Annexation 

This is an objective test which considers the extent to which the chattel has been affixed to the land (NAB v 

Blacker). 

Courts will consider (Per Conti J in NAB v Blacker): 

1. The effect of removal – if the removal will cause damage to land or buildings or to the actual item 

presumption that it is a fixture.  

2. Mode and structure of annexation – how is it actually attached? 

3. Cost: If the cost of removal would exceed the value of the attached property, presumption that it is a 

fixture. 

 

Here, the effect of removal is… The mode is… The cost is…Therefore, [X] is/is not likely a fixture. 

 



2. Object of Annexation 

To determine the object/purpose of annexation the courts will consider the objective intention of the parties at 

the time of fixing the object (per Conti J in NAB v Blacker). 

The test is what the reasonable person would consider to be the reason for attaching the object to the land 

(Hobson v Gorringe) and the actual intention of the parties is merely one piece of relevant evidence. (Love v 

Bloomfield). 

Before a chattel will escape the classification as a fixture under the object of annexation test, if it is attached to 

the land, it must be shown that the annexation was “absolutely necessary” (Re De Falbe at 537). 

The object of annexation test has assumed far greater significance than the degree of annexation test in recent 

times (Yallingup Beach Caravan Park v Valuer-General). 

Courts will consider: 

1. Purpose of enjoyment – if the chattel was fixed to promote increased enjoyment and use of the freehold, 

then it is a fixture. If it was attached for the better enjoyment of the object, it is a chattel  

- e.g. Leigh v Taylor – tapestries found to be chattels despite being affixed as affixation was the only 

way that they could be enjoyed 

2. Nature of the chattel – some items have an inherent nature which make them a chattel or a fixture 

- e.g. Belgrave – it was held that an air conditioner is a fixture because it is an essential part of the 

premises 

3. Permanence – if the chattel had been so securely fixed so that it cannot be detached without substantial 

injury to the object or to what it is attached – this is evidence that it is a permanent fixture.  

4. Function of annexation – need to look at the objective intention 

Another relevant factor might be the nature of the estate or interest held in the land by the owner of the chattel. 

Thus, for example, the court is less likely to infer an intention to benefit the real estate by a person with only a 

limited interest in the real estate (such as a tenant). 

However, these factors are ‘useful guides’ and are neither exhaustive nor definitive (Agripower Barraba Pty 

Ltd v Blomfield at [80] – [81]). 

NOTE:  

“…there is no single test which is sufficient to determine whether an item of property is a chattel or a fixture. It 

is clear that the Court ought to have regard to all the circumstances of the case in making its determination, and 

no particular factor has primacy” (per Conti J in NAB v Blacker at 16).  

A reasonable person would consider the object was attached because… 

[X] was/was not affixed for the purpose of enjoyment as… 

[X] has/does not have an inherent nature which suggests it is a [fixture/chattel] as… This can be 

analogised/distinguished from the case of…  

The permanence of [X] suggests… This can be analogised/distinguished from the case of 

The function of annexation suggests… 

Therefore, [X] is likely a [fixture/chattel]. 

 

 

 



EASEMENTS  

An easement is a right enjoyed by the owner of one piece of land (dominant tenement), the exercise of which 

interferes with the use and occupation of another piece of land (servient tenement). 

Easements are a non-tangible form of servitude interest, or incorporeal hereditament. They are non-possessory 

interests by which proprietary rights might exist in land in which another person has a freehold or leasehold 

interest and are property rights enforceable against third-parties. 

Easements run with the land when sold/transferred (s 42(2)(d) TLA). 

Here, [Party X] will argue that they have the right to use/restrict the land in which [Party Y] has an interest. 

[Party X] will need to prove that they have some proprietary interest in [Y]. They may argue that they have an 

easement which enables them to/restricts [Party Y] from [APPLY FACTS]. 

Step 1 – Essential Characteristics of Easements 

There are four essential characteristics that must be satisfied (Ellenborough; per Gillard J in Riley): 

1. There must be a dominant and a servient tenement 

2. The easement must be for the benefit of (must ‘accommodate’) the dominant tenement  

3. The dominant and servient tenements must not be owned and occupied by the same person  

4. The easement must be capable of forming the subject matter of a grant 

1. There must be a dominant and a servient tenement 
There must be a dominant tenement because an easement is a privilege or a right over the servient tenement.  

Dominant Tenement (DT):  A parcel of land that enjoys the benefit of an easement.  

Servient Tenement (ST):  A parcel of land burdened by an easement. 

[Party X] will argue that their land [X] is the dominant tenement, as it is the parcel of land that enjoys the 

benefit of the easement which enables them to [APPLY FACTS] on/through/under/across [Y].                         

As the land which is subject to the burden of the easement, [Party Y’s] land [Y] is the servient tenement. 

2. The easement must be for the benefit of the dominant tenement  
For the easement to benefit (or ‘accommodate’) the DT, it must be reasonably necessary for the better enjoyment 

of the DT as land (per Santow J in Clos Farming; Copeland).  

Must make it a better and more convenient property – DT must be physically nearby but need not be adjoining 

(Ellenborough). 

Where such a right accommodates a business conducted on the land an easement may be created. Must show a 

benefit to land, not just commercial advantage on business, i.e. right must not confer a benefit that is independent 

to the land itself (Copeland).  

Case considerations: 
In Ellenborough, the test was satisfied “as the use of the garden undoubtedly enhanced, and was connected to 

the normal enjoyment of the house to which it belongs” – but this may be different in rural/gardened areas. 

In Clos Farming, the test was not satisfied because there was no real connection between the DT and the ST – 

commercial necessity was insufficient. 

In Copeland, the test was not satisfied because the rights benefited the business and not the land (i.e. personal 

benefit not a benefit to the DT) – rights amounted to joint use of the land.  

[Party X] will argue that the easement is reasonably necessary for the better and more convenient use of the 

DT as land (Clos Farming; Copeland) and that [Y] is sufficiently close to accommodate [X] (Ellenborough). 

[Party Y] will argue that there is not a real and intelligible connection between the easement rights and the 

ordinary use of the dominant tenement or the advantage or enhancement of [X].                                                 

On the fact, it seems…[APPLY CASES] 



ACQUISITION AND TRANSFER OF PROPERTY INTERESTS 

ANZ Banking Group v Widin 

FACTS Bank sought to enforce a mortgage document (signed by W) which did not contain any 

title details. Diary note of bank identified the property but did not reference the signed 

mortgage. Bank argued (1) evidence in writing; and (2) oral agreement w sufficient PP 

ISSUE (1) Could the bank manager’s diary note and the mortgage document be read together? 

(2) Alternately, had there been oral agreement and part performance?  

HELD No – two reasons: 

1. Diary note was not incorporated by express reference or necessary inference by the 

mortgage documentation. Cannot be used to make good the deficiencies.  

2. Note not signed by W 

Details of the land had to be included in whatever was signed by W –  did not occur here.  

Although incorporation by reference to another document was permissible, the diary note 

could only be related to the mortgage by oral evidence, so it was inadmissible. 

Yes – ANZ had partly performed the agreement by endorsing and accepting bills and 

having W sign various loan documents – strict test from Maddison applied.  

PRINCIPLE (1) Per Hill J: “in an appropriate case, two or more documents may be read together 

so as to constitute a sufficient memorandum in writing”  

“there should be a document signed by the party to be charged, which, while not 

containing in itself all the necessary ingredients of the required memorandum, does 

contain some reference, express or implied, to some other document or transaction” 

His Honour recognised a division of views as to whether oral evidence was 

permissible to clarify an ambiguity as to what document was referred to in the signed 

document but in the case before him there was no reference to any document without 

the oral evidence (in this case there was no ambiguity there was total deficiency) 

(2) ANZ’s acts were unequivocally referrable to a contract of the general nature of 

that alleged by the bank (a mortgage). 

 

Maddison v Alderson 

FACTS A woman served as a housekeeper without wages for many years on the basis of a 

promise that a will would be made leaving her a life estate in land. A will to this effect 

was in fact signed but not properly witnessed. 

ISSUE Oral agreement and part performance sufficient for equitable interest 

HELD Not sufficient in this case. The acts of part performance (cleaning, washing) were not 

unequivocal to the type of contract alleged – they could also mean love and affection. 

PRINCIPLE STRICT TEST: To constitute part performance, acts “must be unequivocally, and in 

their own nature, referable to some such agreement as that alleged”. That is, it must be 

such as could be done with no other view than to perform such an agreement.  

 

Stedman v Stedman 

FACTS Oral agreement b/w estranged husband and wife that wife would sell him the house for 

1500 pounds. The husband paid the deposit and organised the transfer. 

ISSUE Sufficient acts of part performance? 

HELD Sufficient acts of part performance – looked at all the conduct together. 

PRINCIPLE LESS STRICT TEST: If alleged acts of PP point on the BOP to some such contract and 

were at least consistent with that contract, that would suffice. 
 


