
TOPIC 11: Illegally Obtained Evidence 

 

Public Policy Discretion 
• The TJ has a discretion to exclude evidence (real or confessional) which has been illegally/ improperly obtained.  

• The discretion balances the public interest that evidence of guilt should be admitted against the public interest that 

those who uphold the law must obey the law.  

 

Bunning v Cross  

• 2 stage process in WA drink driving legislation: 1. the police can administer on the spot breathaliser; 2. If from police’s 
point of view the accused failed, then need to go police station for full blood test.  

• Exception to the preliminary test is if the police had reasonable grounds for believing the person was under the influence 
of alcohol, the police could dispense the first step and take the suspect directly to police station for blood test.  

• The accused here was seen by police as drunk – staggering about and formed honest belief that D was under the 
influence of alcohol. Police took D straight to police station to administer blood test. D was over the limit and charged.  

• However, the police were in error as D was suffering from physical condition not related to alcohol.  
• D argued they were not entitled to administer the blood test without the preliminary test.   
HC Held: admissible.  
• Factors that must be taken into account:  

o Whether the impropriety or illegality of the police was deliberate or reckless; or whether it was a result of honest 
reasonable mistake?  
§ Here there was no deliberate disregard of the law; police were honestly mistaken à admission 

o Does the nature of the illegality affect the cogency of the evidence? If impropriety bears on the cogency of evidence, 
this inclines towards admissibility.  
§ Here the cogency of the blood test was no way affected by impropriety because D was going to be over the 

limit anyway à admissibility  
o The ease of which the law may be complied with in procuring the evidence. If the police did the right thing and got 

the same result, this goes towards admissibility.  
§ Preliminary test would’ve been over the limit and thus gone ahead with blood test anyway à admissibility 

o Nature of the offence charged. The more serious the offence, goes towards admissibility.  
§ Seriousness of drink driving – serious problem in society but not as high as murder à neutral 

o Look at the scheme of legislation that the authorities may be in breach of. If very strict controls on using official 
power, the fact that this has been prescribed, breaching those requirements is very serious.  
§ Tight controls of official’s power to administer blood tests. The intention of legislation was to limit the use of 

power and thus should be strictly applied.   
 
Examples of potential illegal breaches…  

• Is the person in custody? 

s 464(1) Crimes Act: A person is in custody if they are: (a) Under lawful arrest [by warrant]; or (b)

 voluntarily in the company of investigating official [not covert, s 464(2)] and are: 

s 464A(1) Detention must be for reasonable time; (2) Investigating official may qn person during that time. 

s 464A(3) Before questioning, investigating official must inform person of their right to silence. 

• The right to communicate or attempt to communicate with a friend or relative and legal practitioner (s 464C) or 

interpreter (s 464D). 

• Failure to obtain a search warrant  

 

 



Applies in both criminal and civil proceedings and if evidence adduced by P or D 

 

STEP 1: 

• Per s 138(1) Evidence Act, the onus is on D (on BOP) to show that the evidence was obtained — 

(a) improperly or in contravention of an Australian law; or 

(b)  in consequence of an impropriety or of a contravention of an Australian law — 

is not to be admitted unless the desirability of admitting the evidence outweighs the undesirability of admitting 

evidence that has been obtained in the way in which the evidence was obtained.  

 

• What is improper conduct? 

o Conduct which is ‘quite inconsistent with the minimum standards which a society such as ours 

should expect and require of those entrusted with powers of law enforcement’ (Ridgeway); 

o But “mere doubts about the desirability or appropriateness of particular conduct” is not sufficient to 

demonstrate impropriety (Robinson per Basten JA); 

o Basten JA in Robinson, there is “no objective touchstone” to assist in deciding its application. Where no 

pre-existing standard exists, it will be rare to exclude on the basis of impropriety. 

 

DEEMING PROVISIONS: 

• s 138(2): Evidence of an admission that was made during or in consequence of questioning, and evidence 

obtained in consequence of the admission, is taken to have been obtained improperly if the person 

conducting the questioning— 

(a) did, or omitted to do, an act in the course of the questioning even though he knew or ought reasonably to 

have known that the act or omission was likely to [no need to prove it actually did] impair substantially the 

ability of the person being questioned to respond rationally to the questioning (e.g. cause trauma through 

use of graphic crime scene photos, or denying food/medical attention); OR 

• E.g. manipulate accused; ‘you’ve got children haven’t you?’ 

 

(b) made a false statement in the course of the questioning even though he knew or ought reasonably to 

have known that the statement was false and that making the false statement was likely to cause the 

person who was being questioned to make an admission (e.g. your wife will go to jail unless you tell us 

what happened). 

• E.g. ‘the co-accused has told us everything’ 

• Objective standard: must have a causal connection i.e. in making that statement, did that cause the accused 

to make an admission?  

 

• s 139: Evidence of a statement made or an act done by a person during questioning is taken to have been 

obtained improperly if the person was not cautioned (see also Crimes Act). 

 

 

 

 



STEP 2: 

• Then, per s 138(1), onus is on other party (Crown/plaintiff) to persuade the Court that –– 

The desirability of admitting the evidence outweighs the undesirability of admitting evidence that has been 

obtained in the way in which the evidence was obtained. 

If so, it is admissible. 

• Within the court’s discretion; 

• This discretion balances: 

i. The public interest that evidence of guilt should be admitted (and the desirable goal of bringing to 

conviction the wrongdoer); 

AGAINST 

ii. The public interest that those who uphold the law must obey the law (Kirby J (dissent) in Em says 

in relation to s 90, the courts set the standards for Police behaviour and if improper/illegal conduct 

is vindicated by the courts “we must face the reality that what they did will be repeated”). 

 

• The Court must take into account the relevant factors in s 138(3): 

(a) Probative value of the evidence (more probative, weighs in favour of admission); 

 (b) Importance of the evidence in the proceeding (if central, more likely to be admitted); 

(c) Nature of the relevant offence, cause of action or defence, and the nature of the subject-matter of 

the proceeding (more serious the offence, greater desirability of prosecuting); 

 (d) Gravity of the impropriety or contravention; 

(e) Whether the impropriety or contravention was deliberate or reckless (if so, as opposed to mere 

error or careless, weighs in favour of exclusion); 

(f) Whether the impropriety or contravention was contrary to or inconsistent with a right of a person 

recognised by the International Covenant on Civil and Political Rights (ICCPR); 

(g) Whether any other proceeding (whether or not in a court) has been or is likely to be taken in 

relation to the impropriety or contravention; and 

§ Disciplinary procedures on police (UK courts reluctant to discipline).  

(h) Difficulty (if any) of obtaining the evidence without impropriety or contravention of an 

Australian law (is there an excuse?). 

§ If easy to comply with = exclude; if unusual circumstances; difficult suspect = admissible  

 

Ridgeway v R –  

• R was charged with drug offences. The heroin R was alleged to import was brought into Australia illegally by the Police 
o Police facilitated for the importation and themselves guilty of a very serious offence.  

• Customs let the heroin through pursuant to a ministerial agreement, but authority was required by Parliament (the Act 
does not permit this). 

Held (Mason CJ, Deane and Dawson JJ): Inadmissible; 
• No defence of entrapment in Australian law; 
• Evidence more likely to be excluded if the offence is illegally procured, than if the evidence is illegally procured; 
• Where an offence is illegally procured, 2 categories of cases: 

1. Police conduct has induced accused to commit offence charged – generally, admissible. EXCEPT for “rare and 
exceptional” cases where conduct is “grave and either so calculated or so entrenched that it is clear that 
considerations of public policy relating to administration of criminal justice require exclusion”.�
OR 



2. Police conduct is itself the principal offence (complicit in the offence), which is an essential ingredient of the 
charged offence, or to which the charged offence is ancillary. E.g. where X charged with receipt of stolen property, 
and property was stolen and supplied by the Police. If the conduct is condoned and no sanctions are brought against 
officers, then there is an “extremely formidable case for exclusion”. 

• Here, facts within category 2. Police conduct was grave (one of most serious offences) and calculated. Conduct received 
with approval by AFP. No officer will be reprimanded = Evidence excluded. Consequence of exclusion reduced here, 
because R is still liable for drug offences where importation not an element. 
o Did not outweigh the undesirability of admitting the evidence.  

• McHugh J dissented, saying the police did not induce R to commit the offence. They were mere actors in his scheme of 
importation. R’s possession of the heroin was the result of his own initiatives (not the Police’s). 

 

Robinson v Woolworths –  

• Dept of Health used minors to purchase cigarettes as part of its investigation into the compliance of retailers; 
Held: No impropriety; 
• Reasons why: 

o Conduct of authority provided opportunity for offence, but did not induce (no application of pressure, persuasion or 
manipulation); 

o No intrusion on rights or freedoms (ordinary public request for cigarettes); 
o Minors acted in the manner of ordinary members of the public; 
o The conduct is a viable and practical means of achieving a better level of compliance than would be likely if law 

enforcement depended on complaints; and 
o It is a reasonable and proper means of promoting compliance. 

 

DPP v Marijancevic – how to range the conduct  

• Police officers had engaged in a practice of not swearing affidavits in support of search warrants, but had merely signed 
them. 

• Warrants were required to drug search.  
Held: Middle range - evidence excluded. 
• Least serious impropriety = no knowledge of engaging in illegal/improper conduct and no advantage gained 
• Middle of the range = knowing but not done in order to gain an advantage (this case) 

o In this case, evidence could have easily been obtained lawfully if they swore on the affidavits.  
• Most serious – knowing and done to gain an advantage (e.g. Ridgeway) 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


