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W2 Lecture Introduction to Competition Law (Ch12) 
Competition Law can be found in Part IV of the Competition and Consumer Act. 

LO: 
• Understand 

o Nature of well performing markets 
o basic concepts of markets and substitution 
o basic concepts of competition 
o factors that affect competition 
o authorisation and apply tests used  

• Recognise and apply  
o Key indicators of competition in markets 
o Tests to determine SLC 

• List key competition law provisions in the CCA  
• Describe applicable penalties /remedies under the CCA 

A well-performing market 
• Produce efficient allocation of resources: allocate resources according to consumer demands. It is best achieved 

by competitive pricing in competitive markets.  
• Produce productive or technical efficiency (essentially productivity): Producing products at least costs by a 

vigorously competitive environment where profitability, growth, and ultimate survival of firms depends on their 
ability to utilise capital, raw materials and labour in the most efficient manner possible.  

• Make effective use of economies of scale and scope: Monopoly is the natural structure of the market in Australia 
(and in most countries). Competition policies should concentrate on the conduct of oligopolist, duopolist or 
monopolist.  

• Produce dynamic efficiency (ie innovative products /processes): reflected by the expenditure on research and 
development. Dynamic efficiency is one of the major virtues of competitive markets in that it forces firms to 
develop a capacity to initiate and absorb change.  

• Improve exports 
Workable competition 

• Sufficient number of suppliers so customers have real alternatives 
• Sufficient number of buyers so that suppliers have a real alternatives 
• No individual trader has power to dictate to rivals or be free of competitive pressure 
• New traders able to enter market without facing artificial barriers to keep them out: barriers example: 

government/legal regulations 
• No collusion on prices, customers horizontal: between competitors.  
• Customers can choose supplier — without suppliers facing artificial 
• All traders should respond to market and not outside influences  
• no trader should have advantage because of legal /political considerations, other than IP (Intellectual Property) 
Measuring competition: Useful tool for analysing competition and setting broad policy objectives however it is not 

an operational model.  

 
CCA: Competition Provisions 
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Section Type of Conduct Does breach depend on 
proof of substantially 
lessening competition 

(SLC)? 

44ZZRF/RG 
44ZZRJ/RK 

Cartel conduct includes arrangements btwn competitors to: 
• fix prices 
• restrict output in production and supply 
• allocate customers, suppliers or territories 
• rig bids 

NO = means this conduct 
will always be unlawful  

45 Arrangements that contain an exclusionary provision 
Agreements that substantially lessen competition 

NO 
YES = SLC test applies 

 
46 Misuse of market power NO 
47 Exclusive dealing (other than third line forcing): forcing buyers to 

buy sth from the supplier as a condition to discount 
Third line forcing: forcing buyers to buy sth from 3rd party as a 
condition to discount 

YES 
 

NO 

48 Resale price maintenance NO 
49 Dual listed company arrangements YES 
50 Mergers  YES 

*Lessening will mean different things in Competition law (this topic) and IP topic 
Remedies & penalties 

• Civil: monetary compensation/criminal: can be only brought up by the state (only for the cartel provisions on top 
of that you may be fined for 340K, i.e. no one can go to jail for a breach of ss. 45-50) 

• Firm: 10M or 3x benefit (whichever is greater), OR 10% annual turnover 
• Individual: $500k (no indemnity from firm) and disqualification  

Accessing penalties: the court will be looking at… 
• Nature /extent of conduct 
• Loss or damage caused 
• Circumstances of conduct 
• Size of the contravening firm  
• Degree of firms power 
• Deliberateness of contravention  
• Period of contravention 
• Level of management involved 
• Firm’s culture toward compliance  
• Firm’s disposition to co-operate 

Injunctions, damages and other remedies 
o Wide range of remedial orders, incl  

▪ Interim and permanent injunctions: s. 80 
▪ Damages: s. 82 
▪ Declare contract void: s. 87 
▪ Vary a contract: s. 87 
▪ Order refund / repair: s. 87 
▪ S. 87: e.g. declaring a refund policy on the national papers 

o Enforceable undertakings, incl  
▪ Probation (緩刑): s. 86C(2) 
▪ Compliance programmes: s. 87B 

Authorising and notifying 
A. Authorisation: weighting up the public benefits and adverse effects on competition 

Part VII of the CCA provides that conduct (other than s 46) which might otherwise be in breach of pt IV or the 
act, may be authorised: s, 88. Authorisation requires a public hearing conducted by ACCC.  If, in the opinion of 
the ACCC, conduct will generate such public benefit (12.59) that it ought to be authorised (per se conduct: if you 
done it then you breach the law), or will generate public benefits that outweigh any adverse effects on competition 
(conduct subject to a competition test): s. 90.  
e.g. Doctors allocating opening hours evenly, community will be able to access to medical care everyday. 

B. Notification: Unlike authorisation, notification does not involve any hearing. Simply means advising ACCC that 
firm is about to engage in conduct that may amount to exclusive dealing s 47 (only): s 93(1). 
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Meaning of Competition 
(1) number /size / distribution of independent sellers, esp degree of concentration; 
(2) Barriers to entry, ie ease with which firms may enter / secure a viable market; 
(3) extent to which products of the industry are characterised by extreme differentiation /sales promotion; 
(4) character of “vertical relationships” with customers and with suppliers and extent of vertical integration; 
(5) nature of any formal, stable and fundamental arrangements between firms which restrict their ability to function as 

independent entities. 
Conclusion 

• CCA are designed to dictate generally to the business community how to do business. 
• The competition provisions do, however, prohibit certain activities that are regarded as contrary to the interests of 

the community generally, even though they may be profitable for the individual firm. 
• Penalties for a breach of the competition laws are significant. 
• The ACCC has broad investigatory powers and is generally well financed.  
• Firms should have a compliance program to avoid breaches. 
• Where a breach has occurred, an authorisation should be applied for from the ACCC. 
ADVICE 

1. What market? 
2. Substitution 
3. SLC or per se 
4. Use ‘hooks’ to help recall 

 
W3 tut 2 
Q1  
Issue Whether engaging in conduct has the purpose or has or is likely to have the effect of substantially 
lessening competition (SLC)? 
Relevant Law 
• With or without test: To prove that particular conduct is likely to have the effect of substantially lessening 

competition, it is necessary to pursue following inquiry: 
1. Ascertain the market; 
2. Ascertain level of competition in market without the conduct (by examining market and how it does or is 

likely to function): look at the market structure, conduct and performance; 
3. Ascertain likely level of competition with the conduct (by determining the likely (probable) effect of the 

conduct on the market); and 
• Case: Tooth & Co Ltd: Defining market: supplier and retailer/wholesaler 

o Application for authorisation of certain exclusive dealing agreements whereby a number of hotels would 
be required to purchase all their beers from Tooth breweries.  

o This raised questions as to the nature and the extent of the relevant market: 
▪ Tooth /Tooheys beer in same market? 
▪ Bulk /packaged beer in same market?  
▪ Beer / wine in same market?  
▪ Beer/other alcohol in same market?  
▪ NSW / interstate bees in same market? 

o The Tribunal summarised the principles to bear in mind in approaching the task of market delineation as 
stated on pg. 494. The Tribunal decided that the relevant product market was beer; both bulk and 
packaged in NSW. Authorisation was refused.  

Application:  
• SBPL: 

o Market: geographical- is WA and VIC the same market: will consumer/suppliers switch geographic 
location to take advantage of the benefit that the geographic area provides? If the answer is yes then the 
two geographic location are one geographic market. 

o Case: Aust Meat Holdings 
o Answer: it is unlikely that customers will switch geographic location to take advantage of the benefit that 

the other location provides. 
o Tutorial notes: The merger will result in substantially lessen competition whichever aspects (Aust-

wide 60% and WA stated-wide), therefore, it is unlikely that the tribunal will approve the merger. 
• CWPL:  

o Markets and demand substitution: price, uses, similarities, promotion methods and distribution of the 
products.  
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