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TOPIC 8: NAJ IN CRIMINAL PROCESSES  
 
 
DIVERSION, INTERVENTION PROGRAMS AND SENTENCING  
 

• DEFERRED SENTENCES 
o S83A Sentencing Act 1991 (Vic) 
o 30% of cases – engaged in deferred sentencing in the NJC, whereby the matter is 

adjourned and the person is left with the opportunity to link them in to client 
services as part of the NJC or linking them to service providers.  

o Addressing family issues, mental health or general health issues 
o Deferred for 3-4 weeks for an assessment to occur, then they go back to the NJC. 

Further work can therefore be done afterwards. Adjourning so that an assessment 
can be incorporated  

o A good percentage of people struggle to comply with court orders (acc to Magistrate 
Fanning – ACJI Module 3  

o Ask: What has stopped them from complying? 
 

• COMMUNITY CORRECTION ORDERS  
o Part 3A of the Sentencing Act 1991 (Vic) 

 
DRUG COURTS  

• Victorian Drug Court was first established in May 2002 in Dandenong and then 2017 at the 
Melbourne Magistrate’s Court  

• It is based on a Drug Treatment Order, when the offender must plead guilty and their 
dependency must have contributed to the offence.  

• The program is split into two parts  
o Treatment and Supervision  

▪ Stabilisation  
▪ Consolidation  
▪ Re-integration  

o Custodial Sentence (max 2 years) 
• Family Drug Treatment Court  

o Operates within the Children’s Court and engages a problem-solving approach.  
o Utilises judicial supervision and frequent hearings  
o The key incentive is not only to avoid jail but to work towards reunification/family 

unity  
• Court Integrated Services Program – CISP 

o Established in 2006  
o The aim is for people to get assistance as soon as they enter the court system by 

providing short-term assistance before sentencing for accused with health and 
social needs  

o It engages with a multi-disciplinary team-based approach to work on the causes of 
offending  

 
NEIGHBOURHOOD JUSTICE CENTRE 

• Process and Aims 
o NJC located in Collingwood and has a Magistrate who sits in a multiple-jurisdictional 

(crime, adult and children, victims of crime, VCAT, family violence)  
o A ‘multi-door courthouse’, with a court, on-site support for victims, witnesses, 

defendants and local residents, mediation centres and crime prevention services 
o The aims are to address the underlying causes of offending and assist in 

preventing crime, by increasing community involvement.  
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o The Magistrate takes on the role of an active, rather than traditionally passive 
judicial officer. This is demonstrated through continued supervision and 
involvement. 

o Partners, not adversaries – a drug court ‘team’ – Freiberg pg 216 
• Community element 

o The NJC recognises the role and importance of the community in addressing crime. 
As a result, s40(2) of the Courts Legislation (Neighbourhood Justice Centre) Act 2006 
(Vic) limits those eligible to have their cases heard at the NJC to people connected 
with Melbourne’s City of Yarra (whether residents, Indigenous people with a 
cultural connection, or homeless persons living in the area) 

o “while honouring and maintaining traditional procedural rights and equality before 
the law, community justice brings important notions of social justice to the criminal 
justice agenda’. As well as dealing with criminal events, community justice seeks to 
strengthen communities in order to prevent such events from occurring in the first 
place → Neighbourhood Justice Centre 2012, Reflections on the first Six Years  
(page 3-4)  

▪ Places, not just cases → justice strategies modified for specific 
neighbourhoods  

▪ Strong communities provide the foundations for community safety  
▪ Proactive, not just reactive  
▪ The court – beyond traditional roles  
▪ Involving citizens, not just agencies 
▪ New organisational structures, rather than rigid hierarchies  

• Non-adversarial court processes  
o The NJCs first achievement is recognising the community’s needs and tailoring itself 

to meet them. The building is designed to cultivate a safe and welcoming 
environment. The third floor holds an open-plan office where VLA, police 
prosecutors and CCOs can mingle nad work with counsellors and mediators from 
client services (*Chan, E, 'Evaluating Therapeutic jurisprudence' (2012) 
37(4) Alternative Law Journal 274)  

o The unique structure of the NJC alos promotes creative multidisciplinary work. A bi-
weekly client services meeting brings together a representative of the registry, a 
counsellor nad the mediation coordinator to examine the Family Violence list to 
determine who might be appropriate for counselling, mediation or even just a secure 
room to wait in so that they are not threatened by the other party before the court 
appearance. 

• TJ 
o Creative solutions to court processes arguably vindicate TJs conceptual breadth. TJ has 

often been criticised for its ambiguity and lack of a firm academic definition of 
‘therapeutic’ – but the NJCs broad implementation of creative, TJ-inspired solutions in 
practice is highly convincing   

 
OFFENDERS WITH MENTAL ILLNESS IN THE CRIMINAL JUSTICE SYSTEM 

• Theory: 
o There is an overrepresentation of prisoners with mental illness. This is why there 

are often calls for offenders to be diverted from the criminal justice system and 
allow them better access to mental health help. This is where the concept of mental 
health courts have come from  

o There is not a lot of information in terms of the trajectories of offenders who have 
mental illnesses 

o AND, there is no strong or consistent or systematic approach to diverting 
offenders before they reach the court system – it is largely dependent on police 
bodies in each state to find better ways to respond to people who are mentally ill.  

▪ Diversion is a confusing term that could mean anything  
• DIVERSION  

o Better collective terminology is “interventions”, which can occur at any stage along 
the criminal justice continuum.  
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o If diverting an offender into new diversion – it should in fact be called court-based 
interventions (the word ‘diversion’ assumes a ‘lesser path’ to be taken – Arie 
Freiberg Guest Lecturer)  

o Ideally, want to intervene at an early stage, but for most people the concept of 
diversion becomes relevant when the person with mental health issues has been 
arrested or it has come to the attention of the police  

o The Justice Project Aug 2018 Report by Law Council of Aus has suggested that 
therapeutic, diversionary and problem-solving approaches are critical to 
addressing disadvantage and improving the quality of justice  

o Mental Health Court Liaison Services 
▪ Can provide assessments and reports to the court 
▪ AIMS: MHCLS aims to diverts offenders with a mental illness from the 

criminal justice system into appropriate mental health treatment; reduce 
rates of recidivism in offenders with a mental illness, by facilitating access to 
appropriate mental health treatment services; reduce length of custodial 
remands to obtain a psychiatric report  

▪ RESPONSIBILITIES: Identification and assessment of people coming before 
the court – make linkages to appropriate mental health facility in the 
community or prison system for treatment and support. Also may provide 
consultancy and advice services, and assess whether a person is fit to 
plead/mental impairment defences  

• Defence mental impairment/unfitness to plead 
o Magi can determine this under s5 Crimes (Mental 

Impairment and Unfitness to be Tried) Act 1977  
o Court Integrated Services Program 
o Assistance from duty lawyers or the Mental Health Legal Centre 

 
MENTAL HEALTH COURTS  

• Theory: 
o First Mental Health Court arose in late 1990s aas a result of judicial dissatisfaction 

with a lack of diversion or sentencing options to address offenders with mental 
illnesss cycling through the system  

o Had similarities with the drug court model  
• Core Features: 

o The Mental Health Court operates via voluntary participation as a specialised court 
list. It takes on a problem-solving approach to court processing  

o Judicially supervised and community-based treatment plans  
o An interdisciplinary team of court staff and mental health professionals  
o An inform system of incentives and sanctions, with regular status hearings at which 

treatment plans and other conditions are periodically reviewed  
o There must be an informed choice by the defendant – (Thompson, M, F Osher and D 

Tomasini-Joshi, Improving Responses to People with Mental Illnesses - The Essential 
Elements of a Mental Health Court (Bureau of Justice Assistance United States, 2007) 
page 5) 

• Referral:  
o Operates post-plea and pre-sentencing, most common source of referral is from the 

magistrates or defence lawyers. But provided they satisfy the criteria, pretty much 
anyone can refer  

o Traditionally, excluded offenders who had been charged with violent/sexual 
offences – but generally assessed on a case-by-case basis  

• Treatment: 
o Length of the program can be between 4-12 months.  
o Generally adopts an informal process, where there is judicial supervision by way of 

regular court hearings usually monthly. Much like the drug courts, the judicial officer 
seeks to encourage and motivate participants to engage with the program  

https://www.bja.gov/publications/mhc_essential_elements.pdf
https://www.bja.gov/publications/mhc_essential_elements.pdf
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o While there is often an idea that this is ‘soft on crime’, these programs are promoted 
because they truly believe it can stop reoffending in a much better way than simply 
punishing them  

o Successful completion is when the offender’s condition has stabilised and he or she 
has not reoffended (rather than by any defined criteria or set period)  

o The offender may receive a lesser sentence because of their participation in the 
mental health court  

o If offenders are terminated early due to poor performance, this is not taken into 
account during sentencing  

• A ‘TJ Approach’  
o A key component in the rationale of mental health courts is TJ by: 

▪ Taking a forward looking approach instead of focusing on apportioning 
blame or punishment and considering the longer term consequences of 
decisions made by the justice system 

▪ Providing a more dignifying experience for offenders  
▪ A focus on recovery from mental illness and self-determination  
▪ Motivational interviewing 

o “Court Team” – Mental Health Court team works collaboratively to help participants 
achieve treatment goals by bringing together staff forom agencies with a direct role 
in the participants’ entrance into and progress through the court program – 
Thompson (above) page 8  

• Criticisms of MHCS 
o Often seen as ‘coercive’ and are highly intrusive process that lack protection of 

rights  
 
 
DEFERRED SENTENCING  

• Sends offenders away to do treatment/work on a particular matter and then return to courts 
for check in. Then sentence is handed down 

• It allows an offender to indicate to the court that they are serious about rehabilitation  
 
 
 
 

READINGS 
 
 
* Freiberg A, ‘Non-Adversarial Approaches to Criminal Justice’ (2007) 16 Journal of Judicial 

Administration 205. Via Moodle. 
• Identify the contours of newer forms of justice  
• ADVERSARIAL SYSTEM – STRENGTHS:  pg 206 

o Independence of the Bar and Bench from governments 
o Autonomy of parties 
o Power of examination and XXN to elicit facts  
o Understanding that the observance of law, rather than the attainment of justice, is a 

more realistic and achievable goal for any community  
• ADVERSARILA SYSTEM – WEAKNESSES 

o A system based on conflict and confrontation rather than cooperation is not 
conducive to a harmonious society 

o Truth is rendered subservient to proof  
o Game-playing and tactics are elevated above the interests of the victims and 

defendants who are alienated from the process  
o Courts are seen as remote, forbidding, unrepresentative and unresponsive  

 
* Kissane K, 'The Healing Side of the Law' The Age (Melbourne) 21 July 2007, 6. Via Moodle. 
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• Problem-Solving court – a court that tries to focus as much on people and their needs as it 
does on laws and the breaking of them  

• TJ in ‘layman’s terms’ – ‘healing law’ 
• “Tough on crime and tough on causes of crime”  
• It is based on the idea that offenders with serious problems will spend their lives in the 

revolving door of the justice system unless underlying issues that caused them to commit the 
crimes are fixed   

• So the chilly, formal themes that dominate a traditional courtroom — arguments over facts, 
a preoccupation with the laws of evidence, and the focus on punishment — take a back seat 
in these new-style courts (which include the Dandenong Drug Court, the Heidelberg Family 
Violence Court, the Koori Court and the newly opened Collingwood Neighbourhood Justice 
Centre). Instead, the focus is on the state of the offender and how this can be improved in a 
way that makes the community safer. 

• Magistrates do NOT become social workers – but use their authority to haul the offender 
back from the social fringes. If they have a dirty drug screening, make a variation to their 
order to activate part of their sentence (and jail them)  

• It’s not soft justice – about 40% of Dandenong’s drug court offenders drop out because 
they find it too hard. The burdens on offenders are much heavier than either the usual 
non-custodial option or even going to jail  

• Freiberg says the principles of these courts mean that people leave more satisfied 
• Criticisms:  

o Not all  people agree – some say grave crimes should never be dealt with by a 
problem-solving court  

o “parentification of the law” – turning the justice system into a nanny  
o Singling out some types of offences for special treatment  

• An abusive partner might be ordered by family violence magistrate Cathy Lamble to avoid all 
contact with his victim and attend an anger-management course or alcohol counselling. 
Faced with a thief at risk of immediate jail over stealing to support a habit, Drug Court 
magistrate Margaret Harding will offer a two-year drug treatment order that compels a 
strict regime of urine testing, addiction counselling and perhaps financial advice or 
employment training 

 
 
* Bucci, N, T Mills and J Lee, 'The Dandenong Drug Court that Wants to Do More' The Age 

(Melbourne), 7 March 2015 (incl. video).  
• MAIN IDEA: SUCCESS OF THE DRUG COURT 
• VIDEO: Brett Laurence, Drug Court Program Participant states the sense of achievement he 

feels when he gives in a clean urine test and the court applauds him. “It might not sound like 
much, but it’s a big deal for someone who has been using for years”  

• “Don’t want to let [clinic advisor and counsellor] down”  
• Bringing sanctions down when there are more days drug free 
• To be applauded by a police representative, a quasi-magistrate and a room full of specialists 

is a powerful thing.  
• Court’s magistrate Tony Parsons notes that they are criticised because they have a great 

program, but not available to all: must fall within the catchment area  
• Of the roughly 500 who have completed the program, about 19 per cent overcame addiction, 

and a further 19 per cent greatly reduced drug use and criminal offending. The rest did not 
complete the order. If that 38 per cent, about 200 people, had gone to prison, it would have 
cost more than $300 a day to keep them. And once released, at least 80 would reoffend, 
according to state government average recidivism statistics published by The Age in January. 

• ELIGIBILITY CRITERIA: 
o Only those charged with offences punishable by terms of imprisonment but that do 

not include violence and those in Dandenong area can be on the program  


