
Administrative Law Notes 
 
SCAFFOLD → 

1. Introduction to answer 
2. Jurisdiction (Cth, State) 
3. Justiciability 
4. Standing 
5. Remedies (overview) 
6. Grounds of Review introduction 
7. Grounds of review 

a. Jurisdictional error 
b. Error of law  
c. Jurisdictional fact 
d. Procedural fairness 
e. Relevant considerations 
f. Irrelevant considerations 
g. Improper purpose 
h. Procedural error 
i. Unauthorised delegation 
j. Acting under dictation 
k. Inflexible policy 
l. Fraud 
m. Bad faith 
n. No evidence rule 
o. Unreasonableness 
p. Irrationality 
q. Abuse of power 

8. Privative clauses 
9. Delegated legislation AND remedies for delegated legislation 
10. All other remedies  
11. Conclusion 

 
 
 
Tips: 

• When answering a question: most important material needed to cover and issues → 
review facts of relevant cases, helps with picking similar facts in question. LOOK AT 2 
DECISIONS → (we don’t want to put all of our eggs in the ADJR basket because in 
case of a privative clause we need the HC to use the Constitution (CL) to review for 
jurisdictional error) 

• Look for red flags for grounds of review  

• READ THE QUESTION, and ANSWER IT – not something else. Directly answer the 
question and look at weighting of marks → spend time accordingly. Don’t assume 
any facts i.e. who your client is etc, just READ the problem q  



• Use IRAC: issue, rule, application (discussion on uncertainties/application of facts to 
rule- make this explicit why it does or doesn’t work), conclusion  

• Identify issues and sub-issues → Decide what is most important (better to focus on 
grounds that are most critical on the facts rather than discussing every ground in a 
superficial way) → relevant authorities (how is the question similar to facts of 
relevant case) → structure (you may need to establish an assumption before 
starting) 

• If something isn’t made out e.g. standing, say ‘if in the scenario that standing is 
found out, continue this way…’ 

• Writing: use HEADINGS and refer to authorities clearly enough for the marker to 
identify them. Underline authorities and write legibly. 

 
 
 
 
 
 
 

INTRODUCTION 
 
In this case, ADM exercised executive power in making insert decision. Given that the 
legislation in question is Commonwealth legislation, it is assumed that X will seek JR at the 
Federal Court (‘FC’) level where either the common law or the ADJR Act (‘ADJR’) will apply. 
 
 
 
 
 
 
 
 
  



 

1. JURISDICTION: CTH 
 

• The scope and authority of courts to interfere with those decisions  

• A court can only hear a matter if it has jurisdiction to do so 

• Cth legislation = CL and ADJR jurisdiction 

• NSW legislation = CL only  

HIGH COURT  

Original jurisdiction of the High Court in all matters: s 75(v) CC 
 
(v) in which a writ of Mandamus or prohibition or an injunction is sought against an officer 
of the Commonwealth 
 

• Attack an officer of the Cth with a writ  

• Constitution specifically vests authority and jurisdiction in the High Court to exercise 
judicial review 

• Gives power to HCA to issue injunctions, and writs mandamus and prohibition 
 
 

• At common law, the HC (s75(v) CC) is vested with inherent jurisdiction to review X’s 
application for JR since X can establish the following elements (same as FC Common 
law):  
 

1. The application concerns a ‘matter’ that is based on a legal controversy giving rise to 
an immediate and threatened right/duty/liability (Re McBain)  

2. ADM appears to have made a jurisdictional error (‘JE’) and therefore X has access to 
a ‘constitutional writ’/remedy (Aala) 

3. ADM is clearly an ‘officer of the Commonwealth’ because state their position (Neat v 
AWB) (Datafin).   

a. Privatisation: Where a decision is made by a private company but that 
company exercises public functions, then the decision may still be subject to 
JR (Datafin – English view). However, the Australian viewpoint is that where 
the source of power is private rather than public, the private company should 
not be subject to JR (Neat v AWB).   

 
MATTER → 
 

• Re McBain - Federal Court considering two inconsistent pieces of legislation, State 
provision was invalid because it was inconsistent with Cth 

• Matter must involve a controversy 



• A person must have more than a theoretical interest in its resolutions: must be of 
immediate direct effect upon them (so standing and matter intertwined) 

• Matter is more than a legal proceeding 

• Must be an immediate right, duty or liability to be established by the Court’s 
determination 

• Hypothetical questions do not give rise to a matter 
 
WRIT/REMEDY → 
 

• A form of pleading asking a court for a particular remedy 

• The writs do not operate as responses to grounds for review. They are like a formula 
that required certain ingredients that would (or would not) enable a Court to grant a 
remedy 

• Somewhat back to front - Ask for the remedy first and then argue what went wrong  

• These writs are an access point  

• TYPES –  
o Certiorari – ‘quash’ (ie deprive of legal effect) invalid or unlawful 

administrative decisions - only given for jurisdictional errors 
▪ Not in the law – is ancillary  

o Prohibition - prevent illegal admin acts or decisions 
o Mandamus - require performance of a duty by an ADM 
o Injunction  

 
OFFICER OF THE CTH → 
 

• Complex issue due to expansion of privatisation  
o Basic premise: if it is a private organisation, it is beyond judicial review 

• NEAT v AWB - 
o Look to the source of the body’s power - if the body has a statutory power 

above it, then it is publicly governed 
 
(iii) in which the Commonwealth, or a person suing or being sued on behalf of the 
Commonwealth, is a party; 
 

• Key broadening of JR in the C  

• Less significant for judicial review in practice, but remains relevant → no decisions 
been made on s 75(iii)  

• WHY USE THIS? –  
o Avoid the need for an “Officer of the Cth” 
o No need for a JE 

• HC has granted remedy under this subsection despite no jurisdictional error was 
shown: see Project Blue Sky  

 
Judiciary Act 1903 (Cth) s 20 
 

• The jurisdiction of the High Court to hear and determine appeals from judgments: 



o From a Justice of the HC 
o From Supreme Court  

FEDERAL COURT  

Judiciary Act 1903 (Cth) s 39B (COMMON LAW)  
 
(1) any matter in which a writ of mandamus or prohibition or an injunction is sought against 
an officer or officers of the Commonwealth… 
 
(1A)(c) arising under any laws made by the Parliament 
 

• At common law, the FC (s 39B(1) and s 39B(1A)(c) Judiciary Act) is vested with 
inherent jurisdiction to review X’s application for JR since X can establish the 
following elements (same as HC Common law):  

 
1. The application concerns a ‘matter’ (s 39B(1) Judiciary Act) that is based on a legal 

controversy giving rise to an immediate and threatened right/duty/liability (Re 
McBain)  

2. ADM appears to have made a jurisdictional error (‘JE’) and therefore X has access to 
a ‘constitutional writ’/remedy (Aala) 

3. ADM is clearly an ‘officer of the Commonwealth’ because state their position (Neat v 
AWB) (Datafin).   

a. Privatisation: Where a decision is made by a private company but that 
company exercises public functions, then the decision may still be subject to 
JR (Datafin – English view). However, the Australian viewpoint is that where 
the source of power is private rather than public, the private company should 
not be subject to JR (Neat v AWB).   

 
 

• Avoids overburdening HC – 1990’s flooded with migration cases  

• Gives the FC original jurisdiction to the HC 

• Can review legality of subordinate legislation  

• S 44(1) - HC can also remit matters to the FC 
 
 
 
ADJR Act 1977 (Cth) s 8 (STATUTORY) 
 
The Federal Court (and FCC) has jurisdiction to hear and determine applications made to the 
Federal Court under this Act 
 
WHEN CAN SOMEONE MAKE AN APPLICATION UNDER THIS SECTION? → 
 

• For a decision – s 5 –  



o A person who is aggrieved by a decision to which this Act applies 

• Conduct – s 6 
o Where a person has engaged, is engaging, or proposes to engage, in conduct 

for the purpose of making a decision to which this Act applies 

• Failure to make a decision – s 7  
 
 

• The ADJR Act may apply because:  
  

1. ADM has made a decision pursuant to s 3(1) ADJR  
a. The decision is the final and operative (not interim) decision (Bond) as it  

changes, varies, and/or abolishes the issue in question  
b. Preliminary investigations and reports are not final decisions (Edelsten).   

2. The decision is not legislative nor judicial in character and is therefore 
‘administrative in character’ for the purposes of s 3(1) of the ADJR Act (Tang).   

a. Administrative character = decisions that creates new rules, has binding legal 
effect (Aerolinas). 

3. The decision was made ‘under an enactment’ for the purposes of s 3(1)(a) ADJR 
(Tang) as:   

a. The decision is expressly/impliedly required or authorised by enactment, 
AND 

b. The decision itself confers/alters/affects legal rights or obligations under the 
Act. 

 
If the above is satisfied, the decision is a ‘decision that this Act applies’ for the purposes of s 
5(1) of the ADJR and the FC has jurisdiction to review X’s application pursuant to s 8(1) 
ADJR. 
 
ELEMENTS OF A DECISION → 
 

• Definition of a decision in s 3 requires the following  
 

• A decision –  
o Australian Broadcasting Tribunal v Bond 

▪ A decision must be the final or operative decision  

▪ A decision must be a substantive determination  

▪ ‘Decisions’ is read narrowly because of section 6 (‘conduct’)  

• Conduct’ said to be ‘an essentially procedural concept which 

focuses on actual conduct of proceedings and NOT on 

‘intermediate conclusions reached en route to final 

substantive decisions.’  

• Of administrative character –  
o Griffith v Tang –  

▪ ‘of administrative character’ excludes decisions of ‘legislative’ or 

‘judicial’ character  



▪ Administrative: application of general rule to a particular case (not 

creation of a rule) 
o Factors tending to show legislative character: 

▪ Creates new rules of general application 
▪ Has binding legal effect 
▪ Has to be publicly notified in gazette 
▪ Made after wide consultation 
▪ Incorporates or has regard to wide policy considerations 
▪ Can’t be varied or amended by executive 
▪ Can be reviewed by parliament 

• Under an enactment –  
o Definition in s 3 –  

▪ An Act other than –  

• The Commonwealth Places (Application of Laws) Act 1970 ; or 

• The Northern Territory (Self-Government) Act 1978 ; or 

• An Act or part of an Act that is not an enactment because of 
section 3A (certain legislation relating to the ACT) 

• Etc.  
o Griffith v Tang –  

▪ To be made under an enactment: 

• The decision must be expressly or implied required or 
authorised by the enactment; and the decision itself must 
confer, alter or otherwise affect legal rights or obligations 

• Other than a decision of the GG 
 

• NOTE: Federal Circuit Court has same ADJR jurisdiction as Federal Court, does not 
have the Federal Courts Judiciary Act jurisdiction 

 
 
 
 
 
 
 
 
  



 

1. JURISDICTION: NSW 
  

• NSW = CL jurisdiction 

NSW SUPREME COURT 

Supreme Court Act 1970 (NSW): 
 
s 23: the court ‘shall have jurisdiction which may be necessary for the administration of 
justice’ 
 
s 69: Proceedings in lieu of writs: Court had jurisdiction to grant any relief or remedy or do 
any other thing by way of writ, whether of prohibition, mandamus, certiorari… 
 
 
 

1. At common law, the SC (s 23 Supreme Court Act) shall have jurisdiction for the 
administration of justice. Therefore, X’s application can be reviewed.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 



 
 
 

 

2. JUSTICIABILITY 
 

• Is about the appropriateness of a question for judicial resolution: ‘the suitability for, 
or amenability to, judicial review of particular administrative decision or class of 
decisions’ (Chris Finn) 

• Classic examples of non-justiciable areas: 
o Prerogative power (non-statutory executive power) 
o National security policy, defence 

▪ Hicks v Ruddock and Others [2007] FCA 299 

• Should be apparent on the facts 
 

2. Although X has established that the FC has jurisdiction to review their application for 
JR, they must also establish that the decision is suitable or amenable for JR (Chris 
Finn). The decision concerns insert what decision is and therefore is not related to 
prerogative powers, national security policy or defence so X will be able to establish 
that it is justiciable (Hicks v Ruddock).  
 

 
 


