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Judicial Review: High Court s75(v) 

Rules + Justiciability 

 An applicant will only be able to seek judicial review under s 75(v) of the Constitution where: 
1. There is a ‘matter’; 
2. The claim is against ‘an officer of the Cth’; and 
3. They are seeking a constitutional writ (mandamus or prohibition) or an injunction. 

1 Matter 

Test 

 A ‘matter’ involves the existence of a controversy about some immediate right, duty or liability that can be 
quelled by the exercise of judicial power: McBain (2002) 

Notes 

 The High Court cannot determine abstract questions of law without the right or duty of any body or person 
being involved: Re Judiciary and Navigation Acts (1921) 

2 Officer of the Cth 

Examples 

 Magistrates, Ministers, public servants, members of statutory bodies or tribunals, judges of the Federal 
Court and Family Court, other government officials and community members appointed to statutory 
committees 

 Does not include statutory corporation. 

 Since Fed Court judges come within this definition, proceedings for review of a Fed Court decision can be 
commenced in the HC even where there is no leave to appeal or it is unlikely that special leave will be 
granted: R v Gray (1985) 

3 Remedy 

Test 

 Applicant must establish an entitlement to writ of mandamus, writ of prohibition or an injunction. 
Notes 

 Provided that s 75(v) is genuinely invoked, applicant may be able to obtain other judicial review remedies, 
even if the claim for mandamus, prohibition or injunction is ultimately dismissed: s 32 Judiciary Act 1903 

 Must qualify for standing in all cases 
Jurisdictional Error 

 Where there has been JE, the following remedies may be appropriate: 
o Prohibition to prevent an excess of jurisdiction, mandamus to compel a fresh exercise of 

jurisdiction, certiorari to quash the proceedings, or a declaration that the order or proceedings is a 
nullity 

Discretionary Grounds 

 Standard discretionary grounds for refusal of a remedy are: 
o Inexcusable delay by an applicant in commencing proceedings 
o The ineffectiveness or futility of granting a remedy 
o The existence of a more convenient and satisfactory alternative remedy 
o Failure of the applicant to utilise a statutory appeal procedure before commencing judicial review 

proceedings 
o Acquiescence by an applicant in or waiver of a breach 
o Unwarranted prejudice to the interests of a party relying on the administrative decision 

 HC has refused to review the decision of a Federal Court (s 75(v)) when leave to appeal could instead have 
been sought under s 75(v) of the Constitution: Re Heery (2001) 

 

Use of mechanism 
If there is a ‘matter’ in which you seek relief against an ‘officer of the Cth’ you will need to consider whether you are 
able to seek mandamus, prohibition or an injunction 
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REMEDIES 

Certiorari 

Standing 

Test 

 An applicant has standing even where they are stranger – a person with no private legal right or interest to 
protect: Re McBain (2002) 

Exception 

 The court has the discretion to refuse to issue the writ, and may do so where a stranger’s interest is so small 
or so like that of other community members, that it does not leave sufficient grounds to issue the writ’: Re 
McBain(2002) 

 AG always has standing to apply for certiorari in respect of orders, judgments and decisions made with the 
AG’s jurisdiction: Re McBain (2002) 

Grounds 

 The writ of certiorari enables a superior court to quash a decision on the ground of: Craig (1995) 
o Jurisdictional error; 
o Breach of natural justice 
o Fraud; or 
o Error on law on the face of the record. 

Application 

Test 

 Applies to bodies that have legal authority to determine questions affecting the rights of subjects, and have the 
duty to act judicially: R v Electricity Commissioners (1924) 

o Bodies include an inferior court or tribunal: Shaw (1952) Definition has been expanded to include 
administrative bodies who are exercised public power, or relevantly, a statutory power: Chase Oyster 
Bar v Home Industries (2010) 

o NOW, this means certiorari is granted only where the decision has a ‘discernable legal effect on rights’, it 
must be something that can be quashed: Hot Holdings v Creasy (1996) 

Jurisdictional v Non-jurisdictional 

 Jurisdictional errors: when seeking to quash a jurisdictional error regard can be had to evidence outside the 
record to ascertain if there was a reviewable error: Shaw (1952); Craig (1995) 

 Non-jursidictional error (eg error of law on the face of the record): The record does not include reasons for 
decision.  This distinguishes judicial review from appeal: Craig (1995) 

Effect 

 Quashes legal effect or legal consequences of decision Ainsworth (1992) 

Ancillary remedy 

 Certiorari can be used as an ancillary remedy to those listed in s 39B(1) and s 75(v): Aala (200) 
o The P can attach a remedy of certiorari to mandamus, for example, and explain why it is a more 

appropriate remedy than the ones listed in the legislation.  Where the entitlement to another remedy is 
present, the HC may grant certiorari in lieu of that remedy if appropriate: Mining and Energy Union v Aus 
Industrial Relations Cmsn (2007) 

 Certiorari can be used to in the exercise of the jurisdiction conferred by s 75(iii) in ‘all matters…in which the Cth, 
or a person suing or being sued on behalf of the Cth, is a party’: Plaintiff S157/2002(2003) 

  


