
Topic 2: Undue Influence of Unconscientious Dealing 
 
Introduction 

 Undue influence arose out of the deficiencies of the common law of duress. 

 Lack of comprehension is different to undue influence and it is a fallacy to confuse the 
two. 

o Royal Bank of Scotland v Etridge (No 2) [2002] 2 AC 773 

 The equitable jurisdiction gradually evolved the principle of undue influence, which 
has two primary categories: 

o Actual influence:  
 It is necessary to prove that one party actually coerced the other to enter 

into a bargain. 
 The coercion does not have to constitute a threat of actual violence, and 

it includes economic pressure. 
o Presumptive influence: 

 Automatically arises where a special relationship of influence exists. 
 This occurs where one party to the relationship reposes trust and 

confidence in the other. 
 Once the presumption is raised, it is up to the defendant to rebut it. 

 In both categories of undue influence, equity grants relief only after it is proven that 
the bargain into which the plaintiff entered was actually disadvantageous to them and 
it was therefore unfair that they be held to it. 

 One of the most significant developments in undue influence in Australia, lies in the 
ability of third parties to have beneficial contracts set aside where it can be proven that 
they are tainted by the undue influence apparent in the transaction. 

 The unconscientious dealing doctrine is a separate equitable principle focusing upon 
the unconscientious taking advantage of a recognised disability. 

o It is the first transactional fairness principle to exist entirely outside the 
contractual structure. 

 Undue influence is automatically presumed in certain types of relationships. 

 The nature of the relationship must have been appropriately influential as demonstrated 
by the weaker party. 

 The influence must actually be proved. 
o Barclays Bank plc v O’Brien [1994] AC 180 

Pressure as unfairness at law and in equity 

 Both common law and equity recognise the exertion of pressure over a person entering 
into a transaction as a form of transactional unfairness, which should be protected 
against. 

 The requirements at common law are more stringent in nature and consequently equity 
evolved its approach in order to address the deficiencies within the law. 

 According to equity, it is unfair to allow the party who has exercised the coercion to 
subsequently claim the benefit of the contract.  

The position at common law: duress 

 A contract is voidable at common law if it has been made under duress. 



 Duress could be established only if actual or threatened physical violence or an 
unlawful constraint of the contracting party could be proven. 

o This approach was limited as it failed to give due weight to other forms of 
illegitimate conduct or to threats that could have a coercive effect. 

 The concept of duress is firmly attached to the conceptualisation of contract; it must 
be shown that the coercion actually vitiates consent so that, in effect, no contract exists. 

Undue influence in equity 

 Equity has a far broader approach which allows a more flexible approach to the issue 
of coercion. 

 Equity is not bound by contractual principles, and consequently its approach is not 
governed by contractual principles: it considers only the fairness of the circumstances. 

 Undue influence covers situations where an agreement has been obtained by certain 
kinds of improper pressure, including those traditionally thought not to amount to 
duress at common law because no element of violence to the person was involved. 

o Sexton v Titiro Trustee Company Ltd [2008] NZHC 715 

 Independent legal advice may rebut influence. 
o It will only be relevant if the person entered into the transaction believing it to 

be something else. 
o The advice must relate specifically to the transaction. 

Actual influence 

 It must be established that one party to the transaction was actually pressured by the 
other to enter. 

o Traditionally the common law was restricted to threats relating to physical 
violence so equity went further, however, now that the common law has 
developed a more flexible approach, the similarity has increased. 

 Under the common law it must be shown that the economic coercion has actually 
vitiated consent, whereas in equity the emphasis is slightly different. 

o The party who claims relief in equity must show that such influence existed, 
that it has been exercised, that the transaction resulted from that influence, and 
that the transaction was manifestly to her disadvantage. 

 If an applicant cannot demonstrate a class 2A or class 2B relationship existed then they 
must actually satisfy the court that the transaction arose as a result of undue influence.  

o This requires detailed evidence about the negotiations, the relationship and the 
conduct of the other party. 

Presumed influence 

 In these circumstances, there is no need to show that undue influence actually existed 
because equity presumes it has occurred. 

 The benefit must flow from the weaker party to the stronger. 

 If the relationship is not one of the special class, evidence that the relationship was 
nevertheless suitably influential. 

o The de facto existence of a relationship under which the claimant reposed trust 
and confidence in the wrongdoer. 

 The presumption absolves the claimant from having to show that the alleged influence 
actually exists, but it does not absolve the claimant from the need to establish that the 
transaction, which they seek to set aside, has resulted in some loss. 


