
WEEK 1: INTRODUCTION TO THE TORRENS SYSTEM 
 

Brief Introduction: 
 
Land includes the physical land, everything on, in, under or above the land, fixtures, and all 
estates or interests in land. General law title as an historical title derived from – a grant of the 
estate in fee simple from the Crown, and subsequent assurances of that estate [by deed of 
conveyance] from one owner to the next. General law title is historical, derivative and one 
that gives a high degree of protection to vendors and imposes risks of defects arising from 
prior transactions on purchasers.  
 
Torrens title is a system of title by registration, not registration of title. The register is 
conclusive proof of the current RP’s title (subject to exceptions to be considered in future 
classes) The RP’s title is not derivative or historical. Where the current RP derived title 
through the RP’s own fraud or fraud of the RP’s agent, the RP still has good title but is 
subject to being divested at the suit of the former RP. Torrens title confers a high degree of 
protection on purchasers who (with limited exceptions) take the fee simple on completion of 
the purchase free from unregistered interests. A former RP is indemnified for loss caused by 
the operation of the system, unless the loss is caused or substantially contributed to by 
neglect, fraud or wilful default of the RP or the RP’s solicitor or agent (Acting within the 
scope of their authority).  
 

What is land? 
 
Land includes in law – any ground or soil or earth, anything below or above the surface (e.g. 
airspace), and anything that is a fixture on the land (Re Lehrer and the Real Property Act 
[1960] NSWR 570 (Jacobs J, in equity). Extended meaning given to “land” I the Transfer of 
Land Act 1958 (TLA) – land includes any estate or interest in land. This calls into play our 
learning from first semester about tenures and estates, land thus includes the fee simple estate 
in the underlying physical asset being “the land”, and encumbrances in law and in equity.  
 

Quia emptores 1290  
 
Before 1290, land could not be sold during the lifetime of the tenant but could only pass on 
death to the tenant’s heirs at common law. In 1290, this inconvenient law was changed by the 
statute Quia Emptores. This statute achieved two things – henceforth all land was to be held 
in grant directly from the Crown: future subinfeudation was prohibited, and an owner of the 
estate could substitute a third-party purchaser by assuring the estate to the purchaser. 
(Assurance now means a conveyance by deed) 

  
General law title 

 
It follows that under the general law, an owner derives title to land by – a historical Crown 
Grant of the subject land to a predecessor in title to the current owner; and a series of 
historical deeds of conveyance by which each owner starting with the original grantee from 
the Crown has assured the land to each purchaser in the chain. The title of an owner of land 
under the general law is thus historical; and derivative – i.e. it is derived from the original 
crown by a series of conveyances from purchaser to purchaser. 



 
Risk imposed on purchasers 

 
It follows that the general law conferred a high degree of protection to the title of earlier 
owners and imposed the risk of title problems arising from past transactions onto purchasers. 
If there was a defect in any of the historical links in the chain of title, the title of the current 
legal owner would be defective: the current title could be subject to undischarged 
encumbrances or equitable interests created by an earlier owner, or affected by some legal 
incapacity of a former owner (e.g. they may have been an undischarged bankrupt, minor) or 
some defect in the process (e.g. an earlier conveyance may not have been executed properly, 
inadequate duty may have been paid, etc) Caveat emptor.  
 

Sir Robert Torrens 
 
Sir Robert Torrens was Attorney General in South Australia in the 1850’s (and very briefly 
premier). He considered that the uncertainties in land and conveyancing which could make 
purchasers subject to equitable interests and encumbrances of which they had no actual 
knowledge at the time of purchase was too uncertain for an effective system of land title and 
transfer. He thus devised a legislative scheme which reverse the general law allocation of risk 
between vendors and purchasers.  
 
Torrens established a system of State transfer of title to land by registration done by a State 
official (Registrar of Titles), rather than private conveyance (transfer) by deed executed and 
delivered by the parties themselves (this is the Torrens system) 
 

Terminology  
 
Torrens legislation: In Victoria this is under the Transfer of Land Act 1958 (Vic) (TLA). 
This system was named after Sir Robert Torrens, premier of South Australia in 1857 (for one 
month), who championed the Real Property Act 1858 (SA). 
 
Torrens land: A parcel of land under the operation of the TLA (in Victoria) or equivalent 
statute (in other jurisdiction that have Torrens legislation). All land alienated by the Crown 
since 1862 (when the first TLA was enacted in Victoria) is Torrens land. Land alienated 
before 1862 may be brought under the TLA so as to become Torrens land. 
 
Folio of the Register: The electronic data kept by the Registrar of Titles under the TLA 
pertaining to a particular parcel of Torrens land. In previous, paper-based system, the 
Registrar of Titles kept a paper Certificate of Title with this data. 
 
Certificate of Title: A paper certificate setting out the data for a folio of the Register, to be 
held by the registered proprietor with the right to deal with the land and produced with the 
next dealing as evidence of their right to deal. In previous paper-based system, this document 
was referred to as the Duplicate Certificate of Title because the Original Certificate of Title 
was retained by the Registrar of titles. With the advent of electronic conveyancing, the paper 
Certificate of Title has been replaced with an e-certificate, which the Register records as 
being under the control of the person who would have been entitled to hold the Certificate of 
Title in the past: i.e. the first mortgagee or the current owner 
 


