
SUMMARY EXAM NOTES 

 
CONSTITUTIONAL METHOD: IRAC: 1 = I, 2+3 = R, 4 = A 

1. Identify the statute at issue. à identify the relevant section  

2. Identify the relevant head(s) of power that the Cth can rely on in relation to the statute. 

1. Corporations power – Work Choices – draw a connection between your facts and the 

law. (SC) 

2. External affairs power 

1. Relations with other nations (SC) 

2. Matters geographically external to Australia (SC) 

3. Matters of international concern (SC) 

4. Implementation of treaty obligations (AA) 

3. Nationhood power (executive power) à (AA) 

1. s 51(xxxix) & 61 à Express incidental power 

3. What is the scope (ambit) of head of power? Interpretation, tests, case law. 

4. Is the statute a law ‘with respect to’ the head of power?  

1. Characterisation: use any of these, use these to characterise 

1. Subject matter (SC)à the law has a sufficient connection with the head of 

power 

2. Purposive power (AA)à law can be reasonably considered to be 

appropriately and adapted to the purpose  

3. Incidental power 

 

Consider what rights, duties, obligations, privileges or immunities the law creates, affects or destroys 

– and whether those rights, duties, obligations, privileges or immunities are sufficiently connected to, 

or reasonably appropriate and adapted to an end within, the power(s) invoked to support them 

 

Here you may come to a conclusion that the piece of legislation is valid, however there remain ways 

in which legislation appears to be a valid exercise of Cth legislative power, may still be invalid. These 

are the limits of Constitution power. 

 

5. Are there any constitutional limitations (express or implied) that might invalidate the 

Cth statute? 

1. Melbourne Corporations & Austin principle 

2. Implied Freedom of Political Communication 



3. S 116  

 

The Second Uniform Tax case à  

THE CTH CONTROLS THE POWER (CORPORATIONS POWER) 

The States Grants (Tax Reimbursement) Act was a valid use of s 96 (financial power – it is very 

powerful here) 

§ The law did not interfere with the States’ power to impose their own tax (i.e. 

inducive, not coercive)  

Dixon CJ 

‘The course of judicial decision has put any such limited interpretation of s 96 out of consideration. 

… [T]he power conferred by s 96 is confined to granting money and moreover to granting money to 

governments. It is not a power to make laws with respect to a general subject matter. … Further, there 

is nothing which would enable the making of a coercive law. By coercive law is meant one that 

demands obedience.’ (Hanks 530) 

 

Work Choices Case à  

HIGH COURT CONTINUED TO INTERPRET THE POWERS OF THE CTH GOVERNMENT 

BROADLY (CORPORATIONS POWER) 

Relying on Gaudron J in Pacific Coal (2000), the majority adopted a wide interpretation of s 51(xx), 

holding that it extends to: 

1. The regulation of the activities, functions, relationships and the business of a s 51(xx) 

corporation; 

2. The creation of rights and privileges of those corporations; 

3. The imposition of obligations on those corporations;  

4. The regulation of those through whom these corporations act, their employees and 

shareholders; and 

5. The regulation of those whose conduct is or is capable of affecting the activities, 

functions, relationships and businesses of those corps (Hanks 335) 

‘[L]aws prescribing the industrial rights and obligations of [constitutional] corporations and their 

employees and the means by which they are to conduct their industrial relations’ are laws with respect 

to constitutional corporations.’ (Hanks 335)  

 

SECTION 51(xxix) à EXTERNAL AFFAIRS POWER 

Australia’s external relations are conducted as follows: 

a. The Executive has primary responsibility for foreign affairs under s 61 (executive power), 

including negotiation and entry into treaties 



b. Parliament is responsible for implementing international obligations via legislation under s 

51(xxix). 

There are four matters that validate legislation under s 51(xxix): 

1. Relations with other nations 

2. Matters geographically external to Australia 

3. Implementation of treaty obligations 

4. Matters of international concern 

*more than one of these matters might be relevant that would help sustain the validity of the 

legislation 

 

EXECUTIVE POWER 

Analysis of Exercises of Executive Power  

1. What is the executive action under consideration? 

2. Is there legislation to support that action? 

• It is possible for the executive to act without legislative authority these arise under the 

PEROGATIVE POWERS à Tampa Case, the executive can act in some 

circumstances if the executive is exercising a particular prerogative power (that is 

common law powers, hence does not need legislation to exercise them) 

3. If there is legislation:  

a. Is that legislation supported by a s 51 power?  

b. Is that legislation supported by s 61 and s 51(xxxix) (‘nationhood power’)? 

4. If there is no legislation to support that action:  

a. Is the action valid as an exercise of the prerogative power?  

b. If the action is an expenditure, is the expenditure valid under the principles in 

Williams (No 1) and (No 2)? 

 

TYPES OF INCONSISTENCY 

 

1. Direct inconsistency 

Where there is a contradiction in terms of the respective provisions. This is identified through one of 

two tests: 

� The ‘impossibility of simultaneous obedience’ test 

� The ‘inconsistent rights’ test 

� This overlaps with the ‘covering the field’ test 

 

 



2. Indirect inconsistency or ‘covering the field’ 

Where the Cth Parliament, as they paramount legislature within the federal system, expesses its 

intention to ‘cover a field’ and thus displaces the operation of state legislation. Indirect inconsistency 

does not require a contradiction in the respective legislative provisions. 

These tests were stated eg by Dixon J in Victoria v Cth (Kakariki Case) (1937) (Hanks 574). 

 

SEPARATION OF JUDICIAL POWER 

Get a question about a court/tribunal 

1. What kinds of powers are the court/tribunal exercising 

2. Is the court/tribunal able to exercise those powers consistently with the separation of judicial 

power under chapter 3 of the Constitution.   

3. And/or are any of the powers the court or tribunal are exercising fall within the exceptions to 

the separations of judicial power 

a. Judicial delegation 

b. Persona designate à judge is acting as an individual (personal capacity) 

 

The court tends to try to find validity in tribunals that appear to be exercising judicial power but that 

are not able to exercise judicial power under the constitution. Significant flexibility that the HC has 

given to the way that the executive and legislature have established administrative tribunals. 

However, there are nevertheless limits on what administrative tribunals can do. Brandy (decision of 

the human rights position was given the force of the decision of the federal court) 

 

Is the court/tribunal/panel (the name is irrelevant) established under Chapter III of the Constitution? 

a. If yes, then the court can only exercise judicial power: Ch III courts can only 

exercise Ch III judicial power. Wheat case 

b. You must examine the functions of the court to determine if any of the functions 

involve the exercise of non-judicial power eg the power to make awards in 

Boilermakers’ Case. 

 

 


