
MURDER  
STEP ONE: Was there an act or omission causing death?  

STEP 1A: Is there an actual death?  
• Death: The irreversible cessation of all brain function or irreversible cessation of blood in the body – 

Human Tissue Act 1983 s 33 
• Murder requires a positive act  
• If there is a duty of care, murder can be by omission (R v SW and BW (No 1) [2009] NSWSC 529 
• Murder can be accidental (Ryan) 

 

STEP 1B: Can we identify the actual act/omission that caused the death (causation) 
under s 18(1)(a) of the Crimes Act 1900 (NSW) 

 

About the Act:  
• The act must have been done voluntarily, otherwise the accused cannot be held criminally 

responsible (Ryan)  
• An act is presumed to be voluntary unless the accused produces prima facie evidence to the 

contrary (Bratty) (see automatism) 
• The act causing death does not have to be a single act. It can be a composite set or series of acts 

(Ryan)  
• Prosecution must prove beyond reasonable doubt that the accused caused the death (Royall)  
• Objective question of fact for the jury, under the direction of the judge (Ryan v R (1967) 121 CLR 

205); (Royall v R (1991) 172 CLR 378 

 

Test: operating and substantial cause test (R v Smith) à If, at the time of death, the act of the accused is 
still an operating and substantial cause, then the death is taken to be a result of the accused’s act, 
notwithstanding that some other cause is operating (Smith, Hallett). The act of the accused must be 
more than a ‘de minimis’ cause of death. 

 

(1) Where the alleged intervening conduct is the act of a third party  
• Only if the original wound is ‘merely the setting’ or if the second cause is ‘so overwhelming’ as to 

make the original wound ‘merely part of history’ is the causal chain interrupted (R v Smith)  
• An act will only break the chain of causation if it can be shown that the act/omission accelerated the 

death, so that it can be said to have caused the death and thus to have prevented the act which 
would have caused the death from actually doing so (R v Gardiner) 

• NB: where the surgical intervention will overwhelm the original cause is less about the degree of 
incompetence and more about how independent the surgery is from the original act; where 
treatment is ‘palpably wrong’  

(2) Where the alleged intervening conduct is an act of nature  
• It is open to the jury to hold that the accused’s actions were the cause of the victim’s death  
• Ordinary natural events do not break the chain of causation, but extraordinary events may (R v 

Hallet [1969] SASR 141) 
• The failure of the accused to take further the measures for the safety of the deceased, even if this 

was contrary to his intention, do not disturb the chain of causation (Hallett)  
(3) Where the alleged intervening conduct is an act of the deceased  

• Refusing medical treatment: The victim’s voluntary and informed decision does not break the 
chain of causation. If at the time of death, the original wound is still the operating cause and a 
substantial cause, then the death can properly be said to be the result of the wound, albeit that 
some other cause of death is also operating. (R v Blaue [1975] 1 WLR 1411) 

o Those who inflict violence on others take their victim as they find them  
• NB: some voluntary acts can break the chain of causation: Burns (2012) found that the victim’s 

‘voluntary and informed act’ of taking methadone did break the causal chain where the accused 
had supplied the drug to the victim  

• If the wound has healed before the administration of negligent medical treatment, then it ceases to 
be operative and is therefore not a cause of death (Jordan).  

• An act of the victim which denies an opportunity to avoid death (such as fleeing from a hospital) is 
not sufficient to break the chain of causation (Bingapore)  

(4) EXCEPTION: Fright or self-preservation cases 
• If the victim has a well-founded apprehension and acted reasonably and proportionately to the 

situation (considering the victim’s fear and the accused’s conduct), then it does not break the 
chain of causation (Royall v R (1991) 172 CLR 378) 

• If the victim overacts, then this may be sufficient to break the chain of causation. The reaction 
would not be a natural consequence of the act of the accused, but a mere coincidence (Royall).  

 



• For the purposes of determining whether the victim overreacted, the concept of foreseeability 
should be avoided as it may confuse the jury. A direction that the apprehension be well-founded 
or that the reaction be a natural consequence is sufficient (Royall) 

• An act done by a third party in legitimate self-defence does not break the chain of causation 
(Pagett).  
STEP TWO: Was there intention to kill or inflict grievous bodily harm/reckless 

indifference to human life? 
 

STEP 2A: Was there intent to kill?  
• Prosecution must provide beyond reasonable doubt that death was intended to ensue from the 

conduct (Crabbe) 
• If an intent to kill is established, it does not matter that death occurs in a different way or a different 

person was kill than who was intended (Royall)  
• No presumption in law that the accused intends the natural and probable consequences of their 

actions (Hawkins) 
Evidence supporting inferring intent  

• Age 
• Educational background 
• Social background  
• Emotional state  
• Intoxication  
• Any evidence at trial  

 

1. STEP 2B: Was there intent to cause grievous bodily harm under s 4 of the Crimes 
Act? 

 

• There must be knowledge/awareness that death was a probable consequence. Knowledge of the 
possibility of death is not sufficient (Crabbe (1985) 156 CLR 464). 

• GBH = ‘permanent or serious disfiguring’ Crimes ACT NSW s 4.  
• Where liability for an offence requires proof of intention to produce a particular result, the 

prosecution must establish that the accused had that result as their purpose/objective at the time 
of engaging in the conduct. E.g. “Had death or GBH” as his or her objective at the time of 
engaging in the relevant conduct” (Zaburoni) 

• What the accused says/does at the time of event and before/after (Matthews) 

 

2. STEP 2C: Was there reckless indifference to human life?  
• Subjective test: whether the accused foresaw or realised that his actions/omission would probably 

cause death/GBH (Crabbe) 
• Prosecution must prove beyond reasonable doubt that the accused committed the act with 

knowledge of a probability that death would result (Crabbe) 
• Must be knowledge of death, not GBH (Solomon) 
• Deliberate abstention from inquiry might be evidence of such knowledge (Crabbe) i.e. wilful 

blindness is evidence of reckless indifference  

 

1. NB: The temporal coincidence rule  
• Act an intent must coincide; however, this principle may be stretched based on a continuing act 

(Thabo Meli) 
• D (with a preconceived plan) took V to a hut to kill him, gave him a beer so that he was partially 

intoxicated, and struck him over the head. Thinking he was dead, they rolled him off a cliff to 
make it look like an accident. The V was not however dead, merely unconscious but later died 
from exposure. Upheld as a continuous act.  

 

STEP 2D: Constructive Murder 
• Death caused by an act done in an attempt to commit, or during or immediately after the 

commission of a crime 
o Foster: attacker snatched all the amphetamines off the table. He did not stab the 

deceased until the latter lunged at him. Since it took place after the theft, no case for 
constructive murder. 

• Allows a charge of murder, even though the mental element is lacking for that offence.  
• Mens rea does not equal an intent to kill – the act causing the wound must be a voluntary act (as 

opposed to an unwilled act) (Ryan)  

 

 


