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Cases: 
  

Commercial & General Acceptance Ltd v Nixon 1981 HCA 70 
  
Appeal Dismissed 
This is an appeal from a decision of the Full Court of the Supreme Court of Queensland affirming a 
judgment given by Connolly J. in favour of the respondents. The facts are not in contest. The appellant, 
Commercial and General Acceptance Ltd., as mortgagee in possession of the respondents' land, exercised 
its power of sale. For this purpose it employed a firm of real estate agents to conduct the sale by auction. 
The appellant instructed the agents that the sale should be advertised in The Courier-Mail. However, the 
one advertisement published in that newspaper was unsatisfactory in a number of respects. There is no 
challenge to the finding that, because the auction was insufficiently advertised, there was a failure to take 
reasonable care to ensure that the property was sold at its market value, and that in consequence the 
property was sold at an undervalue. The appellant was not itself directly responsible for the insufficient 
advertising; it left the matter to the agents whom it had chosen. There is no suggestion that the agents 
were other than competent, but they were at fault in the arrangements they made to advertise the sale in 
this case. The question is whether in these circumstances it was right to hold the appellant liable for the 
loss suffered by the respondents as a result of the sale of the property at less than its market value. No 
challenge was made before us to the assessment of the damages. 

The decision of this question depends upon the construction and effect of 

 s. 85(1) of the Property Law Act 1974-1976 Q.. That sub-section provides as follows: 
It is the duty of a mortgagee, in the exercise after the commencement of this Act of a power of sale 
conferred by the instrument of mortgage or by this or any other Act, to take reasonable care to ensure that 
the property is sold at the market value. 
By sub-s. (3), a person damnified by the breach of duty has a remedy in damages against the mortgagee 
exercising the power of sale. 
  
  
  
Australian Guarantee Corporation v De. Jager [1984] 
  
Mr Jager forged his wife’s signature on mortgage documents, and the Australian Guarantee Corporation 
new the mortgage documents were not signed properly and that Mrs Jager signature was required. The 
court held that Australian Guarantee Corporation due to their constructive knowledge that Mr Jager had 
fraudulently signed on behalf of his wife, and the fact the bank required Mrs Jager signature, was held to 
have participated and committed fraud against Mrs Jager. 
  
  



Farrar v Farrars Ltd (1888) 40 ChD 395 

Mortgagee power of sale; whether he can sell to a company of which he is a shareholder. 
Facts 
Mortgagees exercised their power of sale over real property. They advertised the land and it appeared 
there were no reasonable prospects of finding a purchaser. They set up a company specifically for the 
purpose of buying the property themselves, and purchased it.  The mortgagee was a shareholder in the 
company. The mortgagors applied to the court for an order to have the sale set aside. 
Issues 
The mortgagors argued the sale was fraudulent and the property had been undervalued. They claimed the 
mortgagee had breached his fiduciary duty towards them, and created a conflict of interest because he was 
a shareholder in the company purchasing the land. They claimed a mortgagee could not sell property to 
himself or to a company in which he had an interest. Further, they claimed such transactions were against 
public policy and ought to be set aside. The mortgagee argued he had not sold the property to himself but 
to a limited company. He maintained he had taken all reasonable steps to obtain a good price for the 
property, the transaction had not been at an undervalue, and the sale was bona fides. 
Held 
The sale was upheld. A sale by a person to a limited company of which he is a shareholder is not a sale to 
himself. A corporate body has a distinct legal identity to those of the persons holding shares in it. The 
mortgagees had taken all reasonable steps to obtain a reasonable price and the price paid at the time of the 
transaction was adequate. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



ACTS AND SECTIONS 
  

Transfer of Land Act 1893 
  
Section 48: 

(1)The Registrar shall cause to be maintained for the purposes of this Act a Register comprising 
— 

(a)all registered certificates of title; and 

(b)in relation to land that is the subject of a digital title, a record of the endorsements of 
the particulars of all dealings and matters referred to in section 
48A(2) or 81P, as is relevant to the case, that used to affect, but do 
not currently affect, the land; and 

(c)in relation to land that is the subject of a paper title, a record of the entries of 
recovery of possession and of surrender made under section 102 in 
relation to a sublease of the land. 

(2)The Register may be maintained in any medium for the storage and retrieval of information 
or combination of such media — 

(a)whether or not the kind of medium is the same as that in which the information was 
originally presented for registration or lodgment; and 

(b)where, in the opinion of the Registrar, the medium or combination is appropriate 
having regard to the purposes of this Act. 

(3)Where a record of information in the Register deteriorates or is incomplete, the Registrar 
may cause another record to be prepared or the record to be completed, as the case 
may be, and the new or completed record then has effect as the record for the 
purposes of the Register. 

(4)The Registrar may prepare the new or completed record from such evidence as is available 
as to the content of the original or complete record, as the case may be. 

(5)If under subsection (3) a new record is prepared or a record is completed, the Registrar shall 
ensure the following are entered in the Register — 

(a)the date that the new record was prepared or the record was completed; and 

(b)such information as will enable the history of the record to be traced. 

(6)The Registrar may at any time cause a record of information in the Register that is in one 
medium or a combination of media to be converted to another medium or 



combination of media with such advice to persons affected by the conversion as the 
Registrar considers appropriate. 

[Section 48 inserted by No. 81 of 1996 s. 23; amended by No. 6 of 2003 s. 13.] 

48A.Certificates of title 

(1)Subject to subsection (1a), each certificate of title created for registration shall be in an 
approved form. 

(1a)The following may, with the approval of the Registrar, be endorsed on, annexed to, referred 
to in or otherwise linked or connected to, a certificate of title, but do not form part of 
the certificate of title — 

(a)information about the land that is the subject of the certificate, not being information 
about the title of the land or particulars that are required to be 
endorsed on the certificate under subsection (2); 

(b)a graphic of the extent or location of — 

(i)the land that is the subject of the certificate; or 

(ii)an easement affecting the whole or part of the land; or 

(iii)a restrictive covenant affecting the whole or part of the land; or 

(iv)a positive covenant, as defined in the Land Administration Act 1997, 
affecting the whole or part of the land. 

(2)The Registrar shall endorse on each certificate of title the particulars of all dealings and 
matters affecting the land that is the subject of the certificate where the particulars are 
required by this Act to be registered or entered in the Register and such endorsement 
shall be in a manner that preserves the priorities of those dealings or matters. 

[Section 48A inserted by No. 81 of 1996 s. 23; amended by No. 6 of 2003 s. 14.] 

48B.Duplicate certificates of title 

(1)Where a certificate of title has been registered the Registrar shall issue a duplicate certificate 
of title to the proprietor of the land that is the subject of the certificate of title unless 
the proprietor requests, in an approved form, that — 

(a)a duplicate certificate of title not be issued; or 

(b)the duplicate certificate of title be issued to a person named and authorised by the 
proprietor, in which case the Registrar shall issue the duplicate 
certificate to that person. 

(2)Where the Registrar issues a duplicate certificate of title, the duplicate shall be in or on a 
medium approved by the Registrar. 



(3)Where a proprietor of land that is the subject of a certificate of title has requested that a 
duplicate certificate of title not be issued, the Registrar shall endorse the certificate of 
title to that effect. 

(4)If land is the subject of a certificate of title, the Registrar may cancel the duplicate certificate 
of title for the land if — 

(a)a request is made in accordance with subsection (5A) for the cancellation of the 
duplicate certificate of title; and 

(b)the duplicate certificate of title is delivered to the Registrar for retention, disposal or 
destruction. 

(5A)A request may be made under subsection (4) by — 

(a)a proprietor of the land (including the proprietor of a registered mortgage or 
registered charge over the land); or 

(b)a person lodging an instrument for the registration of a mortgage or charge over the 
land (the incoming mortgagee), but only if the incoming mortgagee 
satisfies the Registrar that the incoming mortgagee holds an 
acknowledgment from the registered proprietor of the freehold estate 
in the land that the incoming mortgagee intends to make the request. 

(5B)On cancelling a duplicate certificate of title under subsection (4), the Registrar must 
endorse the certificate of title to that effect. 

(5)Nothing in this section prevents the Registrar from issuing a duplicate certificate of title on 
the request, in an approved form, of the person who, for the time being, is the 
proprietor of the land for a duplicate certificate of title to be issued to that proprietor 
or to a person named and authorised by that proprietor as the person to whom the 
duplicate may be issued. 

[Section 48B inserted by No. 81 of 1996 s. 23; amended by No. 6 of 2003 s. 15; No. 2 of 2014 s. 
66.] 

48C.Symbols 

The Registrar may endorse a record of information in his possession with a symbol — 

(a)of a kind; and 

(b)with a meaning, 

approved by the Registrar. 

[Section 48C inserted by No. 81 of 1996 s. 23.] 
  
  



Section 52: 

(1)A certificate of title, in the case of a paper title, is registered when — 

(a)it has been allocated a reference number distinguishing it from all other certificates 
of title; and 

(b)it has been sealed. 

(1a)A certificate of title, in the case of a digital title, is registered when — 

(a)it has been allocated a reference number distinguishing it from all other certificates 
of title; and 

(b)it has been incorporated into the Registrar’s digital database as a certificate of title. 

(2)An instrument purporting to affect any land for which a certificate of title has been registered 
is registered when a memorandum referred to in section 56 in relation to the original 
instrument has been entered in the Register on the certificate. 

(3)The Registrar may require a person who presents a lease for registration to also lodge a 
duplicate of the lease. 

(4)The person named in — 

(a)a certificate of title referred to in subsection (1); or 

(b)an instrument referred to in subsection (2), 

as the proprietor or as having an estate or interest or power in relation to the land that is the 
subject of the certificate or the instrument shall be deemed to be the registered 
proprietor of the land or to have the estate or interest or power in relation to the land, 
as the case may be. 

[Section 52 inserted by No. 81 of 1996 s. 26; amended by No. 6 of 2003 s. 18; No. 2 of 2014 s. 
67.] 

  
  
  
Section 53: 

53.Priority of registration of instruments 
(1)The Registrar shall register an instrument presented for registration in the order, and 

from the time, of its presentation. 

(2)Instruments purporting to affect the same estate or interest have priority as between 
each other according to the time of registration and not according to the date 
of the instrument, notwithstanding any actual or constructive notice. 

[Section 53 inserted by No. 81 of 1996 s. 27.] 



  
 


