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Leases 

ROAD MAP 
1. Identify the issue(s), the parties, and their interests. 

2. Identify if it is it a lease, assignment, or sublease? 

a. What type of lease is it? 

i. Express 

ii. Periodic 

iii. Tenancy at will 

iv. Is the lease registered and legal or equitable? 

b. Has the lease been assigned? 

c. Does the headlease have a sub-lease? 

3. Is the lease/assignment/sub-lease valid? 

a. Essential requirements (Elements) for a lease: 

i. Exclusive possession 

ii. Certain commencement date 

iii. Maximum duration 

iv. Certain premises  

b. Requirements for an assignment: 

i. When the entire interest is transferred (so interest is 

removed from A and wholly given to B) 

c. Sub-lease: 

i. When some of the interest is transferred and some is 

kept 

ii. There are generally two or more contracts  

4. What are the covenants of the lease? 

a. How are they imposed? 

i. In a lease through the agreement of the parties 

ii. By common law 

iii. By statute 

5. Conclude on the issues 

Step One: Identify the Issue(s), the Parties, and their Interests 
Leases are regarded as real property. 

Terminology  

- Leasehold, lessor, lessee 

- Demise, lease or tenancy → all mean the same thing, which is a lease 

- Rights and duties 

- Covenants or lease clauses 

o When we’re talking about leases, the word covenant is used in 

the same way as terms is used in contract law. A term of a lease 

refers to the timeframe of the lease. While a covenant refers to 

conditions of a lease.  

- Assignee, assignor, assignment 

o Assignee = receives an assignment 

o Assignor = gives an assignment  

o If a lease can be assigned then this terminology is important 

- Sub-lease, sub-landlord, sub-tenant (head landlord) 

o What happens when there is a sub-lease that follows on from a 

lease 

Lessor/grantor = landlord/property owner. Retains a reversionary interest in the 

property, know as the ‘leasehold reversion’ – reversion means the property goes 

back to the lessor when the lease ends. They can have a freehold estate or 

leasehold estate. A leasehold estate is the original lease (headlease), and a new 

lease is a sub-lease. 

Tenant/lessee = is granted exclusive possession of land for a term by the lessor. 

So, they have leasehold estate. 

The lessor or tenant can assign their rights under a lease to another party 

(assignment), though can be prevented/controlled in the lease. 

Definition of a Lease 
‘A tenancy is a contractually binding arrangement, not referable to any other 

relationship between the parties, by which one person gives another the right to 

exclusive occupation of land for a fixed or renewable period or periods of time, 
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usually in return for a periodic payment in money’ (Bruton v London & Quadrant 

Housing Trust [ 2000] 1 AC 406, per Lord Hoffmann). 

- It’s a contract that two parties, or more, freely negotiate that they 

undertake to commit to and to be binding on them.  

- Exclusive possession and a period of time 

 

Various Concepts 

• Common law leases → these must grant exclusive possession otherwise it 

is a licence. We’re focusing on these.  

• Pastoral leases 

• Various legislation – e.g., leases created by Statue → these may, or may 

not, confer a right of exclusive possession. Use the same terminology as 

the common law lease but dealing with a different thing. 

• Licence – not granted exclusive possession 

Different categories of leases in Australia: 

- Residential 

- Commercial 

- Agricultural 

- Mining 

- Pastoral 

Specific Legislation in SA 

• Residential Tenancies Act 1995 

• Retail and Commercial Leases Act 1995 

• Mining Act 1971 

• Crown Land Management Act 2009 

• Local Government Act 1999 

• Consumer and Competition Act 2010 (Cth) 

• Real Property Act 1886 

Step Two: Identification and Categorisation of a Lease 
Which one is it? 

Types of Leases 

• Fixed term 

• Periodic 

• Tenancy at will 

• Legal v Equitable lease 

Fixed Term 

Only can be created expressly. Of any length. 

The rule in Lace v Chantler (lease that was expressed to be ‘until the end of the 

war’): At the time of agreement the exact time of termination is either known or 

ascertainable by parties. This lease was held to be insufficient because the term 

was not known, nor was it ascertainable. What might be ascertainable? E.g., give 

a date, when a person turns 25, etc. dates that are known and ascertainable. 

Prudential Assurance Co v London Residuary Body [1992] 2 AC 386 

The agreement to be terminated when the land was required by the Council to 

widen the road was a void lease. This was no ascertainable to known. 

Periodic 

A common law lease. Can be created by an express agreement and can be created 

orally. May replace an invalid fixed term lease. 

Can apply: 

- When tenant enters the premise before signing the agreement; or 

- When the fixed term expired and the tenant stays (in possession) with the 

consent of the landlord (Moore v Dimond (1929) 43 CLR 105). 

Lessor

Lease

- Privity of 
CONTRACT

- Privity of 
ESTATE

Tenant
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o If the original lease is more than a year, then a yearly periodic 

lease is presumed to arise after the termination of that 1st fixed 

lease (principle in Moore v Dimond). 

Tenancy at Will 

Can be created by an express or implied agreement. 

It is an unassignable right of temporary occupation (more like a licence). 

Can be terminated by either parties without notice – this is how you distinguish a 

tenancy at will from a periodic one.  

Legal Leases 

Formalities 

General Law System 

Requirements of Writing: 

Leases of more than 3 years require a deed to convey a legal estate, needs to be 

in writing (Law of Property Act 1936 (‘LPA’) (SA) s 28). ‘All conveyances of land or of 

any interest therein shall be void for the purpose of conveying or creating a legal 

estate unless made by deed’ (LPA s 28(1)). 

Recall LPA s 29. 

‘Nothing in the preceding sections of this Act shall affect the creation by parol of 

leases taking effect in possession for a term not exceeding three years (whether 

or not the lessee is given power to extend the term) at the best rent which can be 

reasonably obtained without taking a fine’ (LPA s 30(2)). 

Therefore, oral leases for a fixed term of up to three years may exist. 

The assignment of the leasehold must still be in writing and in form of a deed. 

Torrens System 

Requirements of Registration: 

Lease of more than one year must be registered to convey a legal estate (Real 

Property Act 1886 (‘RPA’) (SA) ss 119 and 67). Once registered they become legal and 

indefeasible so they are immune from adverse attack (RPA ss 67 and 69; Frazer v 

Walker; Breskvar v Wall). 

‘When any land is intended to be leased for a life or lives, or for any term of years 

exceeding one year, the registered proprietor shall, or for any less term may, 

execute a lease in the appropriate form’ (RPA s 116)). 

What does indefeasibility mean for a lease? In a lease there will be lots of 

different conditions (covenants) e.g., to pay the rent on time, look after the 

property, fix any damage, not allowed to have pets, etc. does indefeasibility 

extend to all of those conditions? No, will only extent to covenants that ‘touch 

and concern the land’ i.e., covenants that are not personal (Mercantile v Shell). Not 

all the covenants and terms in a lease are protected by principle of indefeasibility 

– but an option to purchase is (RPA s 119), and an option to renew is (Mercantile v 

Shell). 

Exception to Indefeasibility: 

Lease for one year or less – in possession, and a legal lease is indefeasible (RPA s 

69(h)). Recall the concept of indefeasibility (RPA s 69; Frazer v Walker; Breskvar v 

Wall). 

Equitable Leases 
Concerned with doing what ought to be done. Situation may arise when the 

statutory requirements are not met e.g., writing requirements. A lease may not 

have risen in law, but may have arisen in equity. 

General Law System 

If the statutory requirements are not satisfied then there will be no enforceable 

lease in law but it may exist in equity. 

It may be implied from conduct of parties. 

Walsh v Lonsdale (1882) 

Facts: the lessor, Lonsdale, leased a mill to Walsh for a period of 7 years. The final 

documentation hadn’t been prepared, but Walsh went into possession of the mill. 

Legal Principle: the Court held, where the tenant is in possession an agreement to 

create a lease is as good as a lease itself in equity. An agreement to sign a lease in 

equity is as good as signing the lease itself.  
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Torrens System 

Unregistered leases (more than a year) are equitable (Barry v Heider; Bahr v 

Nicolay; RPA s 71(d)). 

Equitable leases are in personam (no privity of estate), not necessarily property 

interests but can be recognised and, in some cases, enforced but they are fragile 

in a priority dispute. 

An equitable lease holder will lose in priority to a new legal title holder (who is a 

bona fide purchaser for value). 

Step Three: Requirements of a Lease, Assignment, and Sub-Lease 

Essential Requirements for a Lease  

Elements of a lease – if you don’t have these, then you’ll have another type of 

legal arrangement (likely licence). 

• Exclusive possession 

• Certain commencement date 

• Maximum duration 

• Certain premises 

So, you know when the lease starts, you know when it finishes = the fixed term. 

We have to know what property is being leased in order to have a lease. 

Exclusive Possession 

A key indicator of a lease. The distinguishing feature between leases and licences. 

‘If the effect of the instrument is to give the holder exclusive possession of the 

land … it is a demise of the land’ (Glenwood Lumber Co v Phillips (1904) AC 405). 

- Demise = a lease 

 ‘A contract for the exclusive occupation of land for a determinate period, 

however short constitutes a lease’ (Landale v Menzies (1909) 9 CLR 89, 100-1). 

Case Law: 

Radaich v Smith (1959) 101 CLR 209 

Concerned a land owner who, under an agreement, granted a milk bar operator 

‘the sole and exclusive licence to supply refreshments from a shop and carry on a 

business of a milk bar therein’. So, the agreement specifically referred to the 

parties to the agreement as licenceor and licencee. The agreement allowed the 

milk bar operator to open and close the shop, keep stock inside the stock, and 

required the licencee to give up possession at the end of the term.  

The Australian case adopted the principle that an agreement giving exclusive 

possession is a lease, even if the term used says ‘licence’. All you had to do was 

grant exclusive possession, regardless of intent, for it to be a lease.  

Lord Denning’s alternative view in the UK: Parties needed to intention to grant a 

lease before one can be created. If there was no intention to grant a lease, then it 

would be a licence even if it was called a lease. But, the below case overturned 

this and adopted the Radaich v Smith position. 

Street v Mountford [1985] AC 809 

Overruled the intention test. 

‘If exclusive possession at a rent for a term does not constitute a tenancy then the 

distinction between a contractual tenancy and a contractual licence of land 

becomes wholly unidentifiable … The tenant with exclusive possession is able to 

exercise the rights of an owner of land, which is in the real sense his (sic) land 

albeit temporarily and subject to certain restrictions. A tenant armed with 

exclusive possession can keep out strangers and keep out the landlord unless the 

landlord is exercising limited rights reserved to him by the tenancy agreement to 

enter and view and repair’ (per Templeman LJ). 

Bruton v London & Quadrant Housing Trust [1999] 3 All ER 481 

The only intention which is relevant is the intention to create exclusive 

possession. 

If you intended not to create exclusive possession, then that’s relevant because 

then you won’t be creating the necessary pre-condition for a lease. 

See also Lewis v Bell (1985) 1 NSWLR 731. 
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Lease or Licence? 

Can’t be both, can only be a licence or a lease.  

A licence is not a property interest, just a personal, contractual interest. 

Definition: 

A licence ‘properly passeth no interest nor alters or transfers property in any 

thing, but only makes an action lawful, which without it had been unlawful’ 

(Thomas v Sorrell (1673) 124 ER 1098). 

But the main test to determine between the two is exclusive possession. 

Certain Commencement Date 

The date from which a lease begins.  

A lease without an ascertainable date is void.  

The followings held to be ascertainable (in a number of cases): 

• A lease to start tomorrow 

• After the gas is connected 

• From the completion of the building 

• When the existing tenant vacates the premise 

But ‘within a reasonable time’ did not satisfy the criterion (Harvey v Pratt [1965] 1 

WLR 1025 (CA). 

Maximum Duration 

The termination date of a lease.  

Must be certain or capable of being rendered certain before the start of the lease. 

Not valid: 

• For duration of war (Lace v Chantler). 

• Until the land is required by the Council for road widening (Prudential 

Assurance). 

Exceptions: 

• Tenancies at will 

• Periodic tenancies 

Certain Premises 

‘A lease of part of the sea bed is valid if the boundary is identified with reference 

to the surface waters…’ (Goldsworthy Mining Ltd v FCT (1973) 128 CLR 199). 

Lease Covenants 
What is a covenant? Traditionally an agreement in a deed between 2 people: 

agree to do something or refrain from doing something. In lease context – simply 

refers to the conditions of the contract between the Lessor and the Tenant. 

Parties are free to impose whatever covenants they like, within certain 

restrictions e.g., can’t force someone in a contract to do something illegal, 

consumer law protections, etc. The common law also imposes covenants whether 

or not the parties talk about them or not in the agreement, and statue imposes 

covenants as well. Sometimes the statute and the common law covenants are the 

same, but not always. What the rights an obligation contained in a lease is what 

we’re trying to understand here. Important because if you’re an owner of a 

tenanted property you have rights and you want to know what they are and when 

you can enforce them in certain situations. The same for when you’re a tenant, 

how can you enforce your rights against the landlord? 

Covenants by the Parties 

Express Covenants 

Based on freedom of contract, a party is free to have whatever covenants that 

they like within certain limits and exceptions.  

Subject to statutory exceptions (such as s 61 RTA (SA) which limits the amount of 

security bound). 

Common Express Covenants: 

- Rent reviews: interval and formula 

- Rent indexation (CPI) 

- Insurance  

- Arbitration 

- Opening hours 

- Restrictive use 
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- Allocation of repair responsibility 

- Restrictions on assignment and subletting* where the Airbnb example 

comes in 

Usual Covenants 

Where a lease says “the usual covenants apply” or where a lease is silent on the 

covenants, then the following covenants will be implied (Hampshire v Wickens 

(1878) LR 7 Ch D 555): 

1. Quiet enjoyment 

2. Pay rent and taxes 

3. Use premises in a tenant-like manner 

4. Keep a deliver up the premises in repair 

5. Allow the lessor to enter and view the state of repair 

Covenants Implied at Common Law 

Property owner to give quiet enjoyment to the tenant  

The covenant for quiet enjoyment is infringed if the lessee’s ordinary use of the 

premises has been substantially interfered with by the lessor or lessor’s agent 

(Byrnes v Jokona Pty Ltd [2002] FCA 41 (31 Jan 2002), [61]-[62], per Allsop J). 

No actual physical interference is necessary (Byrnes v Jokona Pty Ltd [2002] FCA 41 

(31 Jan 2002), [61], per Allsop J). 

Two functions of the covenant (Goldsworthy Mining Ltd v Federal Commissioner of Tax 

(1973) 128 CLR 199): 

1. A limited undertaking as to title 

2. The tenant should peaceably hold and enjoy the demised premises 

without interruption by the lessor or persons claiming through or under 

him 

Only a substantial breach will enliven the lessee’s right to terminate (because the 

covenant for quite enjoyment is not an essential condition of a lease) (Byrnes v 

Jokona Pty Ltd [2002] FCA 41 (31 Jan 2002), [70], per Allsop J). 

Southwark London Borough Council v Mills [1999] 3 WLR 939 

Concerned a number of properties that were owned by the council that had been 

built during WWI. The council leased those properties out to various tenants and 

they sued arguing in part arguing that the Council, as landowner, was not giving 

the tenants quiet enjoyment. The construction of the properties didn’t match 

modern building code practices which meant that the noise insulation was 

practically non-existent. Could hear everything that your neighbours were doing. 

Court held that that did not amount to quiet enjoyment for the tenants.  

Non-derogation from grant by the property owner  

A property owner must not give a lease to someone and then do something that 

is inconsistent with the tenant’s exercise of that lease. The lessor cannot derogate 

from the grant that they have given to the lessee.  

More likely to arise in commercial leases. 

To breach the covenant, the conduct does not have to render it impracticable or 

uneconomical for the lessee to carry on business (Aussie Traveller Pty Ltd v Marklea 

Pty Ltd [1998] 1 Qd R 1, 9). 

Gordon v Lidcombe Developments Pty Ltd [1966] 

Concerned a coffee shop in a shopping centre. The shopping centre got 

renovated, and as a result of that renovation was the erection of a wall in the 

middle of Mr Gordon’s coffee shop. 

The Court held that that wall was a derogation from the grant because it 

rendered the leased property unsuitable for use as a coffee shop (subject to the 

lease). 

Karaggianis v Malltown Pty Ltd (1979) 21 SASR 381 

The Court held that a lessor was obliged, under the implied covenant of non-

derogation from grant, to maintain operation of escalators and lifts in a multi-

storey shopping centre where the lessee operated a restaurant on the 6th floor 

and had the contractual right to the use of ‘corridors, stairways, entrance, foyer, 

escalators, lifts’.  
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Using the premises in a tenant-like manner  

‘It can, I think, best be shown by some illustrations. The tenant must take proper 

care of the place. He must, if he is going away for the winter, turn off the water 

and empty the boiler. He must clean the chimmneys, when necessary, and also 

the windows. He must mend the electric light when it fuses. He must unstop the 

sink when it is blocked by his waste. In short, he must do the little jobs about the 

place which a reasonable tenant would do. In addition, he must, of course, not 

damage the house, wilfully or negligently; and he must see that his family and 

guests do not damage it: and if they do, he must repair it. But apart from such 

things, if the house falls into disrepair through fair wear and tear or lapse of time, 

or for any reason not caused by him, then the tenant is not liable to repair it’ 

(Warren v Keen [1954] 1 QB 15, 20 per Denning LJ). 

Property owner is under a duty to take reasonable care for the safety of occupants 

Jones v Bartlett (2000) 205 CLR 166 

This concerned a party in an apartment. One of the tenant’s guests hit a glass 

door and was severely injured by it. Did the property owner owe an obligation to 

prevent that from happening? No, did not extent that far because there is no such 

thing as absolute safety. A duty to take reasonable care for the safety of 

occupants.  

Property owner is under a duty to take reasonable care for the safety of 

occupants, but: 

‘There is no such thing as absolute safety. All residential premises contain hazards 

to their occupants and to visitors. Most dwelling houses could be made safer, if 

safety were the only consideration. The fact that a house could be made safer 

does not mean it is dangerous or defective. Safety standards imposed by 

legislation or regulation recognise a need to balance safety with other factors, 

including cost, convenience, aesthetics and practicality’ (at [23] per Gleeson CJ). 

Keep and deliver up the premises in repair 

The lessee must deliver up the premises in the same condition as received, 

reasonable wear and tear excluded (Combara Nominees Pty Ltd v McIlwraith-Davey 

Pty Ltd (1991) 6 WAR 408, 412). 

Furnished dwellings are reasonably fit for habitation 

The premises must be reasonably fit for habitation at the commencement of the 

tenancy, not that they remain fit for habitation during the term of the lease. This 

applies only to the condition of the premises and not to the furnishings and 

appliances (Pampris v Thanos [1968] 1 NSWR 56).  

Covenants Implied by Common Law for Business Efficacy: 

Liverpool CC v Irwin [1977] AC 239 (HL) 

An implied covenant exists to keep common parts of the building in repair (e.g., 

parts that are common to all lessees in a building). This should not be interpreted 

too widely. Do not imply C because it seems reasonable to do so. 

Karaggianis v Malltown Pty Ltd (1979) 21 SASR 381 

A covenant to repair the lifts and escalator exists – it was necessary to give 

business efficacy to the lease. 

Covenant Implied by Statute 

Real Property Act 1886 (SA) ss 124-125 implies 5 main covenants into leases (can 

be modified/excluded expressly by parties). Only applies to Torrens system in SA. 

Uniform statutory provisions in all other jurisdiction. 

• Tenants duty to pay rent, rates and taxes at the time mentioned in the 

lease (s 124(1); Maridakis v Kouvaris) 

• Tenants duty to keep and yield up the premises in good and tenantable 

repair (s 124(b); Proudfoot v Hart) 

• Lessor right to enter to inspect and view its state of repair, also has power 

to serve written notice on the lessee to repair any defect within a 

reasonable time in accordance with the express/implied covenant to 

repair (s 125(b)) 

• Lessor right to re-enter for non-payment of rent after three months, nor 

formal demand for rent is required to re-enter (s 125(c)) 

• Lessor right to re-enter for breach of other covenants express or implied 

after three months (s 125(c)) 
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RPA s 124 

In every lease there shall be implied the following covenants by the lessee with 

the lessor, that is to say:  

(a) that he will pay the rent thereby reserved at the times therein 

mentioned, and all rates and taxes which may be payable in respect of 

the demised property, during the continuance of the lease; 

(b) that he will keep and yield up the demised property in good and 

tenantable repair, reasonable wear and tear excepted. 

RPA s 125 – Powers to be implied in lessor 

In every lease there shall also be implied the following powers in the lessor, that 

is to say: 

(a) power to distrain according to law; that he may, by himself or his 

agents, at all reasonable times, enter upon the demised property, and 

view the state of repair thereof, and may serve upon the lessee, or leave 

at his last or usual place of abode in the State, or upon the demised 

property, a notice in writing of any defect, requiring him within a 

reasonable time, to be therein prescribed, to repair the same; 

(c) that in case the rent, or any part thereof, shall be in arrear for the 

space of three months, although no demand shall have been made 

thereof, or in case default shall be made in the fulfilment of any 

covenant, whether expressed or implied in such lease, on the part of the 

lessee, and shall be continued for the space of three months, or in case 

the repairs required by such notice as aforesaid shall not have been 

completed within the time therein specified, it shall be lawful for the 

lessor to re-enter upon and take possession of the leased premises. 

Assignment and Sub-Letting 

 

 

 

What is an Assignment vs a Sub-Lease? 

Assignment = the passing of all and any interest that the tenant has to a new 

tenant. It is the tenant giving everything that they have to the new tenant. A new 

lease is not created, the lease it assigned from the old tenant to the new one. 

E.g., 5-year lease and 3 years in I decide to head off to Europe for 2 years, I would 

want to assign the lease over to someone else to take on the rest of the lease and 

I would have no more obligations under that lease. 

- No privity of contract, but because there is no new lease created there is 

still privity of estate between the lessor and the assignee. 

 

Lessor

Lease

- Privity of 
CONTRACT

- Privity of 
ESTATE

Tenant
Sub-Lease 

or 
Assignment

Sub-Lessee

or 

Assignee

Lessor Tenant

Assignee

Privity of Estate

Covenant must touch & 
concern the land to 

enforce it against the 
Assignee

Lease:

- Privity of contract

- Privity of Estates
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Sub-lease = contemplates that there will be something left that will come back to 

the tenant. E.g., they have a 5-year lease and 1 year into the lease they decide to 

head off backpacking around Europe for a year but doesn’t want to pay rent for 

that year, then they can sub-lease it to someone else who will take on the lease 

for that year. Then when the original tenant comes home, they will resume the 

obligations and responsibility under that lease.  

 

Common Law 

At common law, in the absence of any covenant to the contrary, both the lessor 

and the tenant may assign or sublease their interests (Keevs v Dean [1924] 1 KB 

685). If there is something in the lease says you can’t, then you can’t! 

Modern leases contain a covenant which prohibits the tenant the right to assign 

or sublet. 

Statute Basis 

A tenant may assign or sublet but only with the written consent of the landlord, 

see s 74 of the RTA below. This is so that the landlord knows who their tenant is, 

so that there is no “dodginess” going on. Concerns about how they can enforce 

the conditions of that lease against someone that they hadn’t contracted it with. 

Residential Tenancies Act 1995 (SA) s 74 

(1) A tenant under a residential tenancy agreement may, by written or oral 

agreement with another—  

(a) assign the tenant's interest in the agreement to the other; or 

(b) sub-let the premises to which the residential tenancy agreement 

relates to the other. 

(2) However, it is a term of a residential tenancy agreement that— 

(a) the tenant must not assign the tenant's interest, or sub-let the 

premises, without the written consent of the landlord; but 

(b) the landlord— 

(i) must not unreasonably withhold consent (unless the landlord 

is a registered housing co-operative, in which case the landlord 

has an absolute discretion to withhold consent to an assignment); 

and 

(ii) must not make a charge for giving consent or considering an 

application for consent exceeding the landlord's reasonable 

expenses. 

Even with such covenant, subletting or assignment, by the tenant in breach of the 

covenant, would pass the estate but the property owner has the right to sue for 

damages. 

Swan v Uecker (2016) 50 VR 74 

Airbnb case. What happens if you aren’t the owner of a house, but a tenant, and 

you advertise your leased property on Airbnb. What if it’s not just a spare 

bedroom situation, but if you book the place for the weekend we’ll move out for 

the weekend and you pay me $500 for the weekend? Have you sub-let your 

house in that scenario? 

Mrs Swan owned an apartment in the Melbourne suburb of St Kilda, there was an 

express term in the relevant lease that she granted to Uecker that they must not 

sub-lease. Then one day, Mrs Swan is on Airbnb and saw her place being 

advertised. She commenced the administrative process to have Uecker kicked 

out. Uecker argued that they didn’t sub-lease, all they did was licence and there 

Lessor Tenant

Sub-Tenant

New Lease

Privity of Contract

Privity of Estates

No privty of contract or 
estate. Landlord has to 

enforce covenants against 
the tenant, whom is left to 

get remedies against the sub-
tenant. No direct way.

Lease

Privity of contract

Privity of Estates
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was nothing in the lease to say that they could not licence. The Victorian Civil and 

Administrative Tribunal accepted the argument, and held that it was just a 

licence. If you’re not intending to grant a lease, then its not really a lease but a 

licence. Mrs Swan appealed to the Victorian Supreme Court and won. 

The Court held that Airbnb agreements when they are for the entire property are 

the grant of exclusive possession, and because it was a grant of exclusive 

possession it was a lease. So, the tenants had impermissibly had sub-let and were 

kicked out.  

Enforcing Covenants after Assignment or Sub-Lease 

(Privity + touch and concern) 

An assignment does not create a new lease, but a sub-lease does. 

Privity of Contract  

Exists between the lessor (property owner) and the head-tenant. 

No privity between the lessor and the assignee or the sublessee. 

Privity of Estate 

Important to understand when privity of estate applies and what it means. 

Exists between the lessor (property owner) and the head-tenant. 

No (if subletting) → No privity of estate between the property owner and the 

sublessee. 

• Must enforce covenants which touch and concern the land through the 

tenant, then it’s up to the tenant to get remedies from the sublessee 

Yes (if assignment) → Exists between the lessor (property owner) and the 

assignee.  

• But only in relation to those covenants which touch and concern the land. 

Spencers’ Case (1583) 77 ER 72 

‘If a covenant in lease touches and concerns the land then the benefit and burden 

of the covenant will pass with the tenant’s interest’. This is what happens with an 

assignment as well.  

Touch and Concern Means: 

It must concern the nature, value, quality or use and enjoyment of the 

reversionary interest (Horsey Estate Ltd v Steiger [1899] 2 QB 79). It’s got to affect 

something that the landlord will get back when the landlord gets the property 

back from the tenant. 

E.g., Covenants concerning rent, insurance, repair, assign, option to renew 

(Mercantile v Shell (1975) 136 CLR 326), option to purchase (RPA s 119), and use of the 

premises touch and concern the land. 

E.g., watering the pot plants not so much. 

Mercantile Credits Ltd v Shell (1976) 136 CLR 326 

‘The right of renewal is so intimately connected with the term granted to the 

lessee, which it qualifies and defines, that it should be regarded as part of the 

estate or interest which the lessee obtain under the lease, and on registration is 

entitled to the same priority as the term itself’ (per Gibbs J). 

Therefore, things that do not touch and concern the land are the following: 

- repair of goods on the premises; or  

- restraint of trade; or  

- an option to purchase (but in South Australia it is, if registered, see RPA s 

119) 

do not touch and concern the land but may still be enforced in contract by the 

original parties to the lease. 

Step Four: Determination of Leases 
 

END OF SAMPLE 

This is an extract of the Leases “booklet” (pages 57-67), all other topics are also 

set out this way. 

Topics include: (a) indefeasibility, (b) easements, (c), covenants, (d) boundaries, 

(e) leases, (f) mortgages, (g) native title 
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