
CONTRACT (A) LAW TEMPLATE  
 

FORMATION 1. Offer 
2. Acceptance 
3. Consideration  

OFFER 
Definition and 
Examples 

An offer is an expression to another of a willingness to be bound 
by the stated terms: Australian Woollen Mills Pty Ltd v The 
Commonwealth [1954].  
 
(a) Offer to public at large 

• An offer can be made to the public at large: Carlill v 
Carbollic Smoke Ball Company [1893]. 

(b) Supply of information 

• A mere supply of information is not an offer: Harvey v 
Facey [1893]. 

(c) Invitation to treat  

• A mere display of goods on the shelf of the shop is an 
‘invitation to treat’ and not an offer: Pharmaceutical 
Society of Great Britain v. Boots Cash Chemists 
(Southern) Ltd [1953]. 

(d) Advertisements  

• Advertisements in a vein, circulars, display of goods and 
catalogues and Internet are regarded as invitations to 
treat.  

• Advertisements in Newspapers and Magazines are also 
regarded as invitations to treat unless the advertisers 
terms intended to be bound by their terms. 

(e) Auctions  

• An auctioneer when calling out bids is not making an 
offer. The actions of the auctioneer constitute an 
invitation to treat: Payne v Cave (1789).  

(f) Tendering  

• In a tendering system, it is the tender who makes the 
offer.  
 

Termination of 
an Offer  

An offer may be terminated by:  

• Lapse of time (Empirnall Holdings Pty. Ltd v Machon 
Paull Partners Pty. Ltd (1988)). 

• Rejection (Hyde v Wrech [1840]). 

• Revocation (Routledge v Grant [1828]). 

• Failure of a condition (Financings Ltd v Stimson [1962]). 

• Death of offeror or offeree (Coulthart v Clementson 
(1870)). 

ACCEPTANCE 



General Rule The general rule is that acceptance must be along the lines of 
the offer. Therefore there has to be consensus ad idem between 
or among the parties as the case may be: Paal Wilson &Co A/S v 
Partendeerei Hannah Blumenthal [1983]. 
 

Rules of 
Acceptance 

1. The language, denoting acceptance must be clear and 
readily understood.  

2. The acceptance must be in reliance of the offer. In R v 
Clarke, it clearly was not.  

3. Acceptance must correspond with the terms of the offer.  
4. Acceptance may be express or implied. However, mere 

silence is not to be construed as acceptance: Felthouse v 
Bindley (1862).  

5. Acceptance by conduct: course of dealings  
 

Acceptance by 

letter or telegram  

 

The postal acceptance rule is that acceptance is at the time of 

posting a letter or sending a telegram. It is not at the time it is 

received by the offeror: Henthorn v Fraser [1892].  

The postal acceptance rule does NOT apply to fax messages or 

telephone and telex communications. The notable exception to 

this was in Leach Nominees Pty Ltd v Walker Wright Pty Ltd 

[1986].  

 

Acceptance by 

email 

communication  

 

Two rules:  

1. If the offeree has specified an email address, 

communication occurs when the offeror’s email enters 

the offeree’s email system.  

2. If the offeree has not indicated an email address, then 

communication occurs when it actually comes to the 

offeree’s attention: Electronic Transactions Act 2000 (vic) 

s.13(3).  

 

Battle of the 

Forms  

 

In a commercial contractual relationship, the contract may have 

multiple clauses. The questions that arise are:  

1. Which party’s terms apply?  

2. Whether term implied by law and not incorporating the 

conditions of either party? 

3. No contract at all?  

In Butler Machine Tool Co v Ex-Cell-O Corp (England) Ltd, the 
court held that the buyer’s terms were to be seen as a counter-
offer, therefore the contract had been effected on the buyer’s 
terms thus the seller’s price escalation clause did not apply.  



Methods court 
use to determine 
the terms of a 
contract  

1. Last shot method: parties exchange counter-offers, if a 
term in the contract is to be found it rests with the last 
document sent by a party to which the other side has no 
objections, or at least raises no objections. 

2. Higher-status doctrine: courts take into consideration 
the last letter. In Tekdata Interconnections v Amphenol 
[2009] the later confirmation of an offer to transport 
goods which contained terms which differed to the 
original terms of the offer, prevailed.  

3. Global/synthesis approach: any question of whether 
there is an agreement is decided on a parties course of 
dealing and not whether there is an offer or acceptance. 
In Toyota Motor Corp Australia Ltd v Ken Morgan Pty Ltd 
[1994], a ‘proposed offer’ was held to be no more than 
an intention to make an offer, which in fact was never 
made. 

 


