
Step Five: Does the tendency or coincidence 

rule apply? 

The tendency rule 

Evidence of the character, reputation or conduct of a person is 

not admissible to prove that a person has a tendency to act in 

a particular way unless; 

(a) reasonable notice is given; and 

(b) the evidence will have significant probative value: s 

97(1)(a)-(b). 

Note: this does not apply to evidence that is relevant only to 

credibility: s 94(1). 

Note: if the evidence is inadmissible as tendency evidence but 

is relevant for another purpose, it cannot also be used for the 

tendency purpose (cf s 60): s 95. 

• Eg of non-tendency purposes include opportunity, 

motive, systems, context, state of mind, relationship: 

Odgers. 

Does the evidence have significant probative value? 

A tendency may be established with significant probative 

value notwithstanding that there is no ‘pattern of conduct’ or 

‘striking similarity’ between events, what is required is that;  

 

(a) the evidence, by itself or together with other 

evidence, strongly supports proof of a tendency; 

and 

(b) the tendency strongly supports the proof of a 

fact that makes up the offence charged: Hughes 

v The Queen (2017) HCA 20. 

 

• Probative value refers to the degree of relevance of the 

evidence: IMM v The Queen (2016) 257 CLR 300. 

• The evidence must be more than merely relevant but 

need not be substantial: R v Lockyer (1996) 89 A Crim 

R 457. 

Example: sexual misconduct tendency evidence 

• In multiple complainant sexual misconduct cases, there 

must be some common feature linking the complaints 

together otherwise the tendency evidence lacks 

significant probative value: R v Bauer [2018] HCA 40. 

o Eg in Hughes v The Queen (2017) HCA 20 each 

incident had common features; the accused had 

a sexual interest in children under 16, acted 

opportunistically, and in circumstances where 

there was a high risk of detection 

• In single complainant sexual misconduct cases, a 

tendency can be established without further evidence 

of some common feature: R v Bauer [2018] HCA 40.  

 

 



The coincidence rule 

Evidence that 2 or more events happened is inadmissible to 

prove that a person did/had a particular act/state of mind 

unless; 

(a) having regard to any similarities in the circumstances, it 

is improbable that the events occurred coincidentally; 

and 

(b) the evidence will either by itself, or having regard to 

other evidence, be of significant probative value: s 98. 

As to the first requirement; 

• the court will consider whether there are any other 

alternative explanations inconsistent with the accused’s 

guilt: DJS v The Queen; NS v The Queen [2012] 

NSWCCA 9. 

As to the second requirement; (see above tendency). 

Should the tendency/coincidence evidence be excluded? 

Tendency/coincidence evidence presented by the prosecution 

cannot be used against a defendant unless the probative 

value of the evidence substantially outweighs any prejudicial 

effect it may have on the defendant: s 101(2). 

Note: higher threshold test than s 137. 

• The application of s 101(2) involves a balancing test, 

not a bright-line approach: R v Ellis (2003) 58 NSWLR 

700. 

• If the evidence carries a very high degree of prejudice, 

then there must be no ‘other rational explanation’ for 

the coincidence evidence (ie Pfennig test): R v Ellis 

(2003) 58 NSWLR 700. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


