
Evans  
2007 HCA 

CCTV showed man in clothes + voice saying serious’ → in court demonstration 
to get him to do this 
 
Relevant per 55. 
Admissible unless it was irrelevant/could be excluded: 
 
(Heydon): full relevance: 

• Relevance is considered in light of all evidence not just of itself – so 
putting on the clothes becomes relevant when added with sunglasses and 
voice 

 
(Gummow and Hayne): partial relevance 

• Putting on clothes itself not relevant – did not add anything to the 
interpretation 

 

 

Discretionary Exclusion 
 

General Power to Exclude 
 
Discretionary choice available to civil and criminal court under 135. There is a mandatory version of the 
rule for criminal courts (137). Note that a judge can warn the jury about possible unreliability and this would 
cure the chance of unfair prejudice (165) 
 

135 
Evidence may be excluded if its probative value is substantially outweighed by 
a danger of unfair prejudice to either party, that it is misleading or confusing, or 
that it would cause or result in an undue waste of time 

137 Court must refuse to admit evidence where danger is posed on accused 

 
Discretionary exclusion: 135. 
 
Requirement of ‘substantially’ outweighed portends a bias in favour of including evidence (c.f. 137, which 
is merely ‘outweighed’). 
 

➢ Definition of probative value 
 
Debate over the definition of probative value has yet to be authoritatively settled, but it is likely that the 
courts will ignore any question of reliability in assessing probative value:  

• Omission of ‘if it were accepted’ means you ignore reliability (Papakosmas: McHugh J) cf. ‘if 
accepted’ is to be necessarily implied into the definition of probative value (Adam: Gaudron J) 

• NSW Approach → ignore reliability – take it at its highest (Shamouli; Sood; XY) 

• Vic approach → consider reliability – this respects the element of ‘could’ (capability) in the statute 
(Dupas) 

• A universal approach? (IMM) ostensibly adopts the NSW position, but the semi-contradictory 
nature of the judgment and bare 4:3 majority complicates matters 

 

Dictionary 

Probative value is the extent to which the evidence could rationally affect the 
assessment of the probability of the existence of a fact in issue 
 
Viz., - omits ‘direct or indirectly’ and ‘if it were accepted’ 



R v Shamouil 
2006 NSWCCA 

Videotape of witness identifying S from line-up → W changes mind → Trial justice 

excludes evidence on basis that unfair prejudice outweighs PV → TJ argues that 
since W changed mind, their new evidence was unreliable and so unfairly prejudicial 
 
Misinterpreted what probative value is 
 

Generally, ignore reliability in assessing probative value → talking about ‘could’ 
affect assessment 

➢ Instant case:  

o When discounting issues of credibility and reliability → probative 
value was very high  

R v Sood 
2007 NSWCCA 

Medicare fraud → medicare officer found receipts in bin of the accused → 
prosecution wanted to bring that evidence in to show a consciousness of guilt of 
the accused  

• Sood argues that she threw them out for tax evasion purposes/other 

evidence she was not responsible, etc. main point is → there were 
different reasons than the impugned crime  

• On the voir dire, argue that because competing inferences/reasons for the 
receipts in bin were stronger, the probative value of this evidence in this 

case was relatively low → trial justice agrees 
 
Probative value is probative value of the instant case and not towards competing 
cases – can it prove the case the prosecution is trying to prove? 
 

Competing inferences are irrelevant → the only inferences that are relevant are 
those relied upon by the prosecution 

• In interpreting what the jury ‘could’ find → the judge must take the value 

of the evidence at its highest → viz., this takes the most outlandish 
finding that a jury can find – this is the best way of doing it (not about 
what they’d ACTUALLY find but what they COULD find) 

Dupas v The Queen 
2012 VSCA 

Several witnesses identify the accused → expert shows them to be unreliable 
(heuristics and biases – e.g. seeing someone on TV then later seeing a murder report 
creates a link between the two) – should their evidence have been excluded?  
 
Reliability a factor in assessing PV – should have been excluded 
 

Judge must consider what jury could find → Jury assess reliability → judge should 
therefore consider impact of reliability – this is not usurping the jury role but a 
safeguard 

R v XY 
2013 NSWCCA 

Refusal to follow Dupas in NSW (3:2) decision → argument that reliability is not a 
consideration for the purposes of probative value 

IMM v The Queen 
2016 HCA 

Child sexual assault – sexual abuse of step-grandchild – TJ admits tendency 
evidence about conduct during a massage and complaint evidence from friends and 
relatives (focus on complaint evidence) 
 
Probative value assumes credibility and reliability are satisfactory 
 
(Majority) 

• [39] PV is determined on assumption that jury will accept the evidence 

→ ‘if it were accepted’ denies any consideration as to whether the evidence 

is credible → nor will it be necessary… to determine whether the 
evidence is reliable, unless the evidence is ‘so inherently incredible 
fanciful or preposterous’ in which case its effect would be nil and would 
not be relevant 



• Take evidence at its highest – specifically approach XY and Shamouil → 
credibility and reliability are both subsumed in the jury’s acceptance of the 
evidence 

• Somewhat confused – draws a distinction between broad daylight sighting, 

vs. foggy night and drunk sighting → what is taken at its highest is different 
between the two (they cannot be accepted equally) – seems to import a 
conception of reliability in the evidence 

o Possible that this aligns with what Bret Walker argues in 
submissions – distinguish between objective facts on which they 
might base an identification – and the ultimate conclusion or 
opinion – e.g. I saw a silhouette that resembled the CJ (objective 

fact), therefore I saw the CJ (conclusion) → where the objective 
facts are themselves vague, then the identification itself would 
have reduced probative value BUT it is taken as reliable in the 
sense that is what they saw.  

 
(Gageler) and (Nettle and Gordon) 

• Preferred McHugh J in Papkosmas 

• Nettle and Gordon → evidence can only have probative weight (viz., affect 
the assessment of the probability of the existence of a fact in issue) if it is 
rationally capable of being accepted. To be rationally capable of being 
accepted requires an assessment of the degree of reliability of the evidence 
– it must be such as would encourage them to accept the evidence 

 

➢ Definition of unfair prejudice 
 
Unfair prejudice is undefined in the Act, but can be defined by reference to examples. Procedural unfairness 
may sometimes constitute prejudicial unfairness for the purposes of the Act (Ordukaya) 

• The concept of UP is about ‘triggering an emotional response’ or an ‘instinct to punish’ – 
permitting the jury to be satisfied at a lower degree of probability that would otherwise be required 
(ALRC)  

• It appears now that real risk of the ‘misuse’ of the evidence is what constitutes unfair prejudice 
(Papakosmas: McHugh) 

o Tendency evidence – or drawing inferences based on matters not in court (Dickman) 
o E.g. gruesome photos designed purely to shock the jury 
o Undue weight given to evidence (labcoat effect, or victim identifying assailant) (Dickman) 
o Procedural unfairness (e.g. an inability to challenge hearsay) may constitute unfair 

prejudice, but this is a high bar (Papakosmas: McHugh) cf. (Gordon (FCA); McLean (NSW)) 

→ they refused to allow evidence ordinarily admissible under the hearsay exception 
because of unfair prejudice but it appeared that ‘unfair prejudice’ there was simply higher 
risk of conviction and no more – which is insufficient to be considered unfairly prejudicial 
(it is prejudicial in the ordinary sense)  

• Real risk → can it be cured by directions, etc.? (Sood) 

• Whilst the ‘misuse of evidence’ approach has been applied (Ainsworth), an inability to cross-examine 
is insufficient (Ordukaya)//same as ‘cross-examining in the dark’ (La Trobe) 

 

Ordukaya v Hick  
2000 NSWCA 

Old lady being sued – could not attend – 92 years old – statutory declaration → 
could not be cross-examined – unfairly prejudiced?  
 
Not unfair prejudice 
 
Reliability and inconsistency all impugned but this is not of an unfairly prejudicial 

effect → inability to c/e goes to weight of issues → it is not mere prejudice but 
UNFAIR prejudice  



Ainsworth v Burden 
2005 NSWCA 

Defamation → P tendering evidence disproving D’s claims → letters from 

gambling license commission that P was a fit and proper person → they were 
excluded under 135 – ought it have been?  
 
Should not have been excluded  

Does not examine procedural disadvantage point → just because it was ‘practically 
impossible’ for the jury to put the evidence out of their minds does not mean it 
was ‘unfairly’ prejudicial in the sense that they would have misused the evidence: 

• The evidence was powerful and essentially proved P’s case – it shouldn’t 
be excluded for doing what it was meant to do 

 
Moreover – even if prejudicial in terms of emotional response created in the jury, 
it must ‘substantially outweigh’ the probative value 

• The probative value being significant meant this prejudice was relatively 
minor and incapable of substantiating the TJ’s order 

La Trobe Capital v 
Hay Property 
Consultants 
2011 FCA 

In negligence case, defence counsel argued that he would be forced to ‘blindly 

cross-examine’ → unsubstantiated evidence of witness → this meant that the 
witness could elaborate and make out the plaintiff’s case 
 
Did not result in exclusion – not unfairly prejudicial  
 

Forensic disadvantage can be unfairly prejudicial → but has ability to cross-examine 
– does not create unfair prejudice. Might be UP if: 

• Only part of a conversation is adduced 

• No evidence as to the substance of a conversation 

• Source could not be effectively cross-examined 

 

Mandatory exclusion in criminal cases: 137 
 
The words ‘unfair prejudice’ and ‘probative value’ are defined to be the same from 135-137, even though 
they are used in different ways as some connote a balancing act and others do not (Regina). The following 
are therefore examples of the application of 137, but note that differences are partly attributable to 
interpretation of the words themselves, as opposed to finding two sides of the ‘line’ of probative value and 
unfair prejudice: 
 

R v Shamouil 
2006 NSWCCA 

Videotape of witness identifying S from line-up → W changes mind → Trial justice 

excludes evidence on basis that unfair prejudice outweighs PV → TJ argues that 
since W changed mind, their new evidence was unreliable and so unfairly prejudicial 
 
Misinterpreted what probative value is 
 

➢ Probative value: as above, PV discounts credibility and reliability – so this 
evidence turns on its prejudicial effect 
 

➢ Unfair prejudice: Must consider how directions and warning might cure 
procedural fairness and unfair prejudice  

R v Sood 
2007 NSWCCA 

Medicare fraud → medicare officer found receipts in bin of the accused → 
prosecution wanted to bring that evidence in to show a consciousness of guilt of 

the accused → trial judge excluded b/c PV of competing inferences 

• Circumstantial evidence 
 
Probative value is probative value of the instant case and not towards competing 
cases – can it prove the case the prosecution is trying to prove? 
 



➢ Probative value: Take evidence at its highest and ignore competing 
theories – still relatively strong probative value b/c could substantiate 
 

➢ Unfair prejudice: If jury accepted evidence that she had placed them in 

bin → judge could ameliorate unfair prejudice through directions → judge 
would warn that they could only infer consciousness of guilt if it was the 
only reasonable inference 

Dann  
2000 NSWCCA 

Expert evidence allowed – anal dilation consistent with constipation or sexual 
intercourse 
 
137 not engaged 
 

➢ Probative value: probative value was relatively strong → but this mainly 
concerns unfair prejudice  
 

➢ Unfair prejudice:  could not be considered unfairly prejudicial where i) 
expert noted the ambiguity of their findings ii) used completely scientific 
language (did not invoke emotional response from jury) iii) their findings 

were favourable to alternative theories for the accused → unattractive 
imagery is not unfairly prejudicial, esp. if it relates to proof/evidence of 
the impugned facts (compare, for example, just showing images of a crime 
for nothing other than shock value)  

Aytugrul v the Queen 
2012 HCA 

DNA statistics murder → frequency ratio (1/1600) and exclusion percentage 

(99.9% population would not match) cited → challenge on basis that exclusion 
percentage would invoke emotional bias from jurors who would round to 100% 
137 not engaged 
 

➢ Probative value: powerful probative value → would require extreme 
unfair prejudice to be excluded 
 

➢ Unfair prejudice: expressed as both frequency ratio and exclusion 

percentage means the exclusion percentage is presented in context → 
unfair prejudice is to be taken in a cumulative way 

R v Dickman 
2017 HCA 

Victorian case → admissibility of photo-board identification evidence → victim 
had identified him from a photo-board 2 years after crime + made other wrong 

selections at time → VSCA held its ‘seductive quality’ outweighed its weak 
probative value so should have been excluded and overruled his conviction 
 

Unanimously overturned → should have been admitted 
 
Unfair prejudice: UP can be occasioned where evidence has some quality which 
is apt to lead the jury to give it more weight than it warrants or draw an inference 

about a matter that would ordinarily be excluded → instant case → risk was 
association of accused and their criminal record  

• H/e should still have been admitted → Risk that jury would infer the 
police’s suspicion about accused was based on matters that were not in 

evidence was not real → the police’s suspicion about the accused was clear 

from evidence before the jury → they wouldn’t’ be judging him based on 
outside evidence, but on evidence already admitted 

• Even if that was wrong, not a substantial miscarriage b/c conviction was 
inevitable 

 

 

Discretion to limit use  
 



Legal burden on balance of probabilities to have evidence limited (142) → Court has discretion to exclude 
the evidence even without an application. Invoked only where 165 warning not sufficient to alert jury to 
unfair prejudice danger of what is heard.  
 

136 

Court may limit the use to be made of evidence if there is a danger that a particular 
use of the evidence might:  

a) Be unfairly prejudicial to a party 
b) Be misleading or confusing 

 
Will be engaged where evidence has ‘multiple relevance’: 

• W might have made a factual allegation before that is different to what is said on the stand – two 
uses: 

o Hearsay use of the old factual allegation 
o W’s credibility  

• Evidence of W's opinion may be admissible under an exception to the opinion rule (s 77); it may 
then be admissible for a hearsay purpose (s 60); however, court may wish to limit its use in relation 
to the latter by using s 136, where it would be unfairly prejudicial or misleading/confusing 

 

Papakosmas  
 

Sexual assault → complaint evidence was relevant to prove complainant credibility 
(non-hearsay purpose) AND as proof of facts asserted (hearsay purpose) under an 
exception because it was ‘fresh in memory’  
 
136 not engaged 
 
A warning under s 165 (warnings re unreliable evidence) should, ordinarily, be 
sufficient to alert the jury to the dangers of hearsay evidence. For that reason, s 136 
should be invoked only in cases where the danger could not be cured by such a 
warning 

 
Illegally or Improperly Obtained Evidence 
 
Improperly obtained evidence is prima facie inadmissible (138(1)) and is to be excluded unless the 
desirability of admitting the evidence outweighs the undesirability of admitting the evidence that has 
been admitted in such a way (138(1)) 

➢ This is a ‘public policy’ discretion that codifies a discretion also available at common law (Bunning) 

 

138 
(1) Improperly obtained evidence or evidence obtained in consequence thereof is 
inadmissible unless the desirability of admitting outweighs undesirability 

 
Onus on party seeking exclusion to show evidence was obtained improperly on the balance of 
probabilities. If successful, then the onus shifts on the party seeking admissibility to show public interest 
in favour of admissibility to the balance of probabilities.  
 
Onus 1: Establishing Impropriety 
Three steps to this (Woolworths): 

1) Identify what may be viewed as the minimum standards which a society should expect and 
require of those entrusted with law enforcement 

2) Quite/clear inconsistency with those standards (not mere minor contravention) 
3) The offence/impropriety must be ‘procured’ in the sense that there is encouraging the 

commission of an offence – not a mere opportunity.  

a. Not ‘but for’ analysis of causation b/w propriety and obtaining evidence → distinction 
between provision of opportunity and inducement of a crime’s commission (Basten: 
Woolworths) 

 
Statutory standards: 



➢ Improperly obtained after questioning (138(2)) if 

o Acts or omissions → Questioner knew/should reasonably have known that the 
act/omission was likely to impair substantially ability to respond rationally (2(a)) 

o False statements → knew/ought to have known false statement during questioning – 
likely caused the admission (2(b)) 
 

➢ Improperly obtained when no power to arrest and no caution (139) → evidence of statement/act 
during questioning improperly obtained if:  

o No power to arrest: (139(2)(a)) if investigator had no power to arrest 
o Statement made after belief (139(2)(b)) 
o Failure to caution (equiv. of Miranda rights violation) (139(2)(c)) 

 
Case law examples include entrapment (Ridgeway) or breach of police guidelines (Em). 
 

Robinson v Woolworths 
2005 NSWCCA 
 

Department of Health → sent minors to purchase cigarettes to see if stores were 

compliant → was this entrapment?  
 
No – evidence could be admitted as was not improperly obtained 
 
(Basten JA)  

• The statute has a broad operation → requires three steps 

• This is not mere causation of a ‘but for’ test (Sloane: Gleeson CJ) → there 
is an important distinction between the provision of opportunity and the 
inducement of a crime’s commission 

• Instant case → mere opportunity 
o No pressure, etc.  

o No intrusion on rights or harassment → conduct was a 
straightforward request made in a public place in course of a 
legitimate business. 

o Viable practical means → constitutes a minor contravention → 
only viable practical means b/c the children are the victims of this 
crime and unlikely to complain 

 
Onus 2: Performing balancing exercising in favour of admittance 
 
List of factors for consideration in 138(3): 

1) Consider the impropriety’s seriousness to figure out what to measure it against (Marijanevic) 
 

138 

(3)  Non-exhaustive factors that must be considered 
a) Probative value of the evidence 
b) Importance of the evidence  
c) Nature of offence/action/defence and s-m of proceeding 
d) Gravity of the impropriety 
e) Whether it was deliberate/reckless 
f) International Covenant on Civil and Political Rights 
g) Whether other proceedings have/will take into acct. the impropriety 
h) Difficulty of obtaining the evidence without impropriety 

DPP v Marijanevic: 
2011 VSCA 

Police did not get proper search warrant → this was ‘reckless/deliberate’ 
 
Appeal fails – open to exclude under 138 
 
Categories of seriousness of the impropriety: 

• Least → middle → most – consider the degree of knowledge of 
impropriety and whether undertaken for any particular advantage/benefit 

 



Balancing: 

• Against exclusion: significantly probative, serious offences, crucial to 
prosecution 

• For: no difficulty obtaining evidence without impropriety, was grave → 
because property rights are jealously guarded’ 

 
 

 


