
Agreement, Certainty and Intention  
 

Steps to determine whether there was an effective agreement:  

1. Was [the statement/communication] an offer?  

1.1. Define offer: "the expression to another of a willingness to be bound by the stated 

terms" (Contract Law, 5th ed, Willmott, Christensen, Butler and Dixon, p 33 [3.25]).  

− When applying the definition, remember: if the statement leaves anything left to be 

negotiated it cannot be an offer.  

1.2. Find the first communication and use the ISAAC approach (identify the issue, state the 

law and authority, apply the law come to the conclusion) 

− If the first communication is not an offer then you go to the next communication that 

might potentially be an offer, and so on until you find one that satisfies the 

definition. 

− usually, an announcement inviting tenders is an invitation to treat instead of an offer 

unless the announcement indicates that the lowest tender will be accepted (Spencer v 

Harding (1870) LR 5 CP 651) 

− an auctioneer’s requests for bids is also an invitation to treat (Payne v Cave (1789) 100 

ER 502)  

2. Was the offer communicated?  

− an offer is effective when it is communicated to the offeree or his/her agent (Taylor v 

Laird (1856) 25 LJ Ex 329) 

− an offer can be made to the whole world and need not be directed to a particular person 

(Carlill v Carbolic Smoke Ball Co [1893] 1 QB 256) 

3. Was the offer still on foot or was it terminated?  

− an offer can be terminated at any time before it has been accepted (Great Northern 

Railway Co v Witham (1873) LR 9 CP 16)  

− an offer is terminated if the offeree rejects it (Stevenson Jaques & Co v McLean (1880) 5 

QBD 346) 

− when the offeree provides consideration for an offer to be left open (i.e. an option) then 

the offer cannot be terminated before the time of the option has expired (Goldsborough 

Mort v Quinn (1910) 10 CLR 674)  

− revocation of an offer is ineffective until communicated by the offeror, his/her agent or a 

reliable third party (Dickinson v Dodds (1876) 2 Ch D 463) and received by the offeree 

(Byrne v Van Tienhoven (1880) 5 CPD 344)  



− if an offer has been made to the world at large, the same means of communicating the 

offer can be used to revoke the offer (even if someone who saw the offer does not see the 

revocation) (Shuey v United States 92 US 73 (1875)) 

− an offer may not be withdrawn with impunity in certain unilateral contracts where the 

promisee has begun to perform the necessary conditions to enable acceptance of the 

contract to be completed (Abbott v Lance (1860) Legge 1283; Mobil Oil Australia v 

Lyndel Nominees Pty Ltd (1998) 153 ALR 198) 

4. Was the offer accepted?  

− acceptance of an offer is the expression, by words or conduct, of assent to the terms of 

the offer in the manner prescribed or indicated by the offer (HBF Dalgety v Morton 

[1987] 1 NZLR 411)  

− a counter-offer is not an acceptance but causes the original offer to terminate (Hyde v 

Wrench (1840) 49 ER 132) 

o however, an acceptance that departs from the terms of the offer but only in a 

minor, non-material way may be effective and not amount to a counter-offer 

(Turner Kempson v Camm [1932] VLR 498)  

− an offer must be accepted within the time prescribed or, if there is no time prescribed, 

within a reasonable time (Ramsgate Victoria Hotel Co v Montefiore (1866) LR 1 Ex 

109)  

o ‘reasonable time’ is determined by taking into account the nature of the subject 

matter and the means used to communicate the offer (Manchester Diocesan 

Council for Education v Commercial and General Investments Ltd [1970] 1 

WLR 241)  

− within the terms of the offer the offeror may prescribe the method of communicating 

acceptance; however, in some cases an equally expeditious method of communication 

may be acceptable (Tinn v Hoffman & Co (1873) 29 LT 271) 

− an offer to supply goods as required is a standing offer; the offer is accepted each time 

an order is placed, and may be withdrawn or revoked prior to acceptance (Colonial 

Ammunition Co. v Reid (1900) 21 LR (NSW) 338)  

− an offeree cannot accept an offer after he or she has had notification of the death of the 

offeror (Coulthart v Clementson (1879) 5 QBD 42) 

− if the offeree dies, the offer lapses automatically (Reynolds v Atherton (1921) 125 LT 

690) 

 



5. Was the acceptance effectively communicated?  

− generally, an acceptance has no effect until it is communicated to the offeror or his/her 

agent (Byrne & Co v Leon Van Tienhoven & Co (1880) 5 CPD 344)  

o an exception is when the parties contemplate acceptance by post/letter in which 

case the postal acceptance rule applies: ‘where it was within the contemplation 

of the parties that, according to the ordinary usages of mankind, the post would 

be used as a means of communicating the acceptance of an offer, or that the post 

was prescribed by the offeror as the method of communication of acceptance, 

acceptance is complete as soon as it is posted’ (Adams v Lindsell (1818) 106 ER 

250)  

§ the postal rule may be excluded by setting a time of receipt of acceptance 

(Bressan v Squires [1974] 2 NSWLR 460) 

o another distinction to understand is the rules that apply to electronic 

communications like email (section 24 of the Electronic Transactions Act 2001 

(Qld)):  

24 Time of receipt  
(1)  Unless otherwise agreed between the originator and the addressee of an electronic 

communication—  
(a)  the time of receipt of the electronic communication is the time the electronic 

communication becomes capable of being retrieved by the addressee at an electronic 
address designated by the addressee; or  

(b)  the time of receipt of the electronic communication at another electronic address of the 
addressee is the time when both—  
(i)  the electronic communication has become capable of being retrieved by the 

addressee at that address; and  
(ii)  the addressee has become aware that the electronic communication has been sent to 

that address.  
(2)  For subsection (1), unless otherwise agreed between the originator and the addressee of the 

electronic communication, it is to be assumed that the electronic communication is capable 
of being retrieved by the addressee when it reaches the addressee's electronic address.  
− silence is not acceptance (Felthouse v Bindley (1862) 142 ER 1037)  

− an offeror can waive communication of acceptance if it is shown: 

o there is an intimation from the offeror that a particular mode of acceptance not 

involving communication will suffice; and  

o there is an overt act or conduct on the part of the offeree which evidences an 

intention to accept and which conforms the mode of acceptance indicated by the 

offeror  

(Carlill v Carbolic Smoke Ball Co [1893] 1 QB 256) 



6. Was the agreement complete and certain?  

− in order to have a valid agreement, it must be objectively certain (i.e. a reasonable third 

person would be able to understand what the parties have agreed) (Whitlock v Brew 

(1968) 118 CLR 445)  

− a contract that is uncertain or contains uncertain terms may be upheld if the court can 

link to an external standard to attribute meaning or can adopt principles of 

reasonableness to make an otherwise uncertain contract certain (Hillas & Co Ltd v Arcos 

Ltd (1932) 147 LT 503) 

− where the parties have made their deal “subject to execution of a formal contract”, the 

four rules from Masters v Cameron (1954) 91 CLR 353 are considered:  

1. The parties are immediately bound but want formal document signed; 

2. The parties are immediately bound but want one or more terms to be contingent on 

formal document being signed; 

3. The parties are not bound unless and until a formal document is signed; 

4. The parties are immediately bound but the deal will be replaced by new deal as 

recorded in signed formal document (Baulkham Hills Private Hospital Pty Ltd v G.R. 

Securities Pty Ltd). 

− where the parties have made their agreement ‘subject to finance’ it is certain (Meehan v 

Jones (1981-82) 149 CLR 571)  

− parties may reach agreement on many or most terms but attempt to leave further terms to 

be determined by:  

o both of them  

§ incomplete agreement (Booker Industries Pty Ltd v Wilson Parking (Qld) 

Pty Ltd (1982) 149 CLR 600) 

• unless it is provided for that a third party will resolve the issue if 

the parties are unable to agree (Hawthorne Football Club Ltd v 

Harding [1988] VR 49) 

o one of them  

§ if essential matter: unenforceable (May and Butcher Ltd v The King 

[1934] 2 KB 17)  

§ if minor matter: may be valid (Godecke v Kirwan (1973) 129 CLR 629) 

o a third party  

§ valid agreement (Godecke v Kirwan (1973) 129 CLR 629)  

 



7. Was there an intention to create legal relations?  

− to create a contract there must be a common intention of the parties to enter into legal 

obligations, mutually communicated expressly or impliedly (Rose and Frank Co v JR 

Crompton & Bros Ltd [1923] 2 KB 261)  

− the position regarding government contracts depends upon the type of activity being 

undertaken: 

o commercial agreement – usual contractual principles apply  

o policy initiatives – the court may be less likely to find that the parties intended to 

enter into contractual relations (Administration of the Territory of Papua New 

Guinea v Leahy (1960) 105 CLR 6). 

− for usual contracts, the court looks at a number of ‘salient features’ to determine whether 

objectively, the parties intended their agreement to have legal consequences. The six 

factors that make up the objective test (as taken from Ermogenous v Greek Orthodox 

Community of SA Inc. (2002) 209 CLR 95) are:  

o the subject of the agreement;  

§ trivial? business?  

o the status of the parties to the agreement; 

o the existing relationship between the parties (if any); 

§ at ‘arms’ length’? family? intimacy of relationship? familiarity?  

o the language used by the parties;  

o the subsequent conduct of the parties; and  

o the context in which the agreement was made.  

§ setting? pressure?  

− Advertisement of goods for sale on a website is covered by s 26B of the Electronic 

Transactions Act 2001 (Qld). Section 26B provides:  

‘(1) A proposal to form a contract made through one or more electronic communications that—  

(a) is not addressed to one or more specific parties; and  

(b) is generally accessible to parties making use of information systems;  

is to be considered as an invitation to make offers, unless it clearly indicates the intention of the 

party making the proposal to be bound in case of acceptance.’  

o if the site makes it clear that when the customer takes the prescribed steps to 

purchase the goods they will be supplied (whether or not they are in stock), then 

it will not be an invitation to treat, but an offer (eBay International AG v Creative 

Festival Entertainment Pty Ltd [2006] FCA 1768). 


