
Topic 7: Aggravating Factors 
 
Introduction 

 Aggravating factors are part of the sentencing calculus. 

 They form part of the overall synthesis in which the sentencing judge must engage in 
order to determine a proportionate sentence. 

 Aggravating factors are those which tend to make the sentence more severe. 
o The counterpoint to the aggravating factors are mitigating factors. 

 Aggravating factors for sentencing purposes are not the same as aggravating factors 
for an offence.  

o E.g. the offence of burglary may be aggravated by the fact that a person is 
present during the burglary or the offender has with them a firearm, which 
results in the offender being charged with the offence of aggravated burglary. 
For sentencing purposes, an aggravating feature of the offence may be that the 
person who was present as elderly and alone, or that the firearm was loaded 
and cocked and ready to shoot. 

 It is an appealable error to take into account the features of the offence as an 
aggravating factor for sentencing purposes. 

o R v Tadrosse [2005] NSWCCA 145 

 The common law remains highly relevant in that it amplifies the aggravating factors 
that arise because of statute. 

 A sentencing court dealing with an offender who has breached federal laws is required 
to have regard to certain matters. 

o Section 16A Crimes Act 1914 (Cth) 
Types of aggravating factors 

 Whether a factor is aggravating will sometimes depend on the circumstances of the 
offence itself. 

 There is no complete list of aggravating factors in any sentencing statute in any 
jurisdictions. 

o Although some jurisdictions do set out some matters which are aggravating, 
the common law both preceded the relevant statutes and remains the 
predominant source for determining how certain adverse facts are to be treated. 

 Aggravating factors include the following: 
o Level of planning and premeditation by an offender; 
o Interference with the body of a victim after the commission of an offence; 
o Breach of trust; 
o Particular vulnerability of the victim; 
o Infliction of permanent injury upon the victim; 
o Use of weapons by an offender; 
o Offence committed in company; 
o Offence committed by an offender whilst on parole release order; 
o Offence committed by an offender whilst subject to a court order. 

Common law principles of aggravation 

 The courts have identified an array of matters which are considered to be aggravating. 



 Prior criminality: the importance of prior criminality as a sentencing consideration is 
underlined by the fact that it is the only aggravating or mitigating variable which the 
court will expressly request details in relation to at every plea. 

o A risk arises that when an offender’s prior criminal history is taken into account 
punishes a person for what they have not really done. It punishes an offender 
again for what they have already done. 

o Most jurisdictions in Australia have statutory provisions that substantially 
increase the importance of prior convictions (especially where the prior 
conviction is for a similar offence to the current offence) which cuts across the 
principle of proportionality. 

 Subsequent offending: they can diminish or abrogate any leniency by reason of good 
character or impose a greater sentence than would otherwise be imposed due to specific 
deterrence. 

o Director of Public Prosecutions (Tas) v Broadby [2010] TASCCA 13 
Level of harm caused: Personal injury (Statutory) 

 This informs the offence seriousness limb in the proportionality principle. 

 The main controversy relating to this factor is the limits of the harm for which the 
offender is held responsible and, in particular, whether the offender should be held 
responsible and, in particular, whether the offender should be held responsible for harm 
that stemmed from their crime but which they did not intend or foresee. 

 In Victoria a very broad view is taken. 
o Section 5(2)(db) Sentencing Act 1991 (Vic) 

 Even where the injury is very severe, the terrible injuries cannot overawe the entire 
sentencing process. 

o R v Boxtel [1994] 2 VR 98 
Substantial damage to property (Statutory) 

 Real or personal damage to property will aggravate a sentence. 

 Generally, this is less weighty than substantial personal injury. 
Type of victim (Statutory)  

 There are two broad categories of victims which move the courts to aggravate 
punishment: 

o The vulnerable; and 
 Wakely v Police 
 R v McHarg 

o Police and judicial officers.  
 Society depends upon police officers to maintain the law and such 

officers deserve the protection of the courts. 
Degree of planning (Statutory) 

 Offences which are well-planned normally attract a higher penalty. 

 Offending which involves a high degree of planning is often difficult to detect and 
therefore these types of offenders are generally more calculating and deliberately 
engage in criminal acts. 

Offences committed on bail (Statutory) 

 The offender has breached a promise to the court who has granted bail that they would 
remain offence free on bail. 



 The rationale is to protect the community by providing severely deterrent sentences 
upon those who abuse the bail. 

 R v Richards (1981) 2 NSWLR 464 
Offences committed on parole (Statutory) 

 The offender has taken advantage of a concession that has been given to them – the 
early release from prison on the promise of good behaviour 

 R v AD [2008] NSWCCA 289 

 R v Moffitt (1990) 20 NSWLR 114 
Offences committed with other (Statutory) 

 R v Quin [2009] NSWCCA 16 

 Aouli v The Queen [2012] NSWCCA 104 

 More weight is given to deterrence, protection and denunciation than rehabilitation. 
Breach of trust (Statutory) 

 Breaching trust violates societal values of trust, fidelity and loyalty. 

 R v Lappas 

 The law is attempting to nurture and protect some basic values integral to interpersonal 
and interdependent relationships. 

 The most common category is when an employee misappropriates property from their 
employer. 

 Other categories include: 
o Parent and child; 
o Familial relations; 
o Friendships; 
o Positions of care and custody; 
o Business relationships (especially partnerships); and  
o Religious organisations. 

Motive (Statutory) 

 Motive may be extremely important to the assessment of an offender’s moral 
culpability. 

 R v Rayment [2010] NSWCCA 85 
Prevalence of the offence 

 General deterrence assumes greater weight thus prevalence is regarded as aggravating. 

 Trajkovski v The Queen [2011] VSCA 170 

 If a sentencing judge finds that an offence is becoming more prevalent the accused 
should be entitled to make submissions on the matter but the threshold test is high. 

o Krijestorac v Western Australia [2010] WASCA 35 
Assaults in prison 

 De Castress v The Queen [2011] VSCA 377 
Non aggravating factors 

 Community expectations: expectations of the community cannot be used as a 
justification to make a sentence more severe.  

o WCB v The Queen [2010] VSCA 230 
 

  


