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I. PRELIMINARY DISCOVERY – covered by Part 2.8 CPRs 

TRIIGGERS 

1. IS YOUR CLIENT UNAWARE OF THE IDENTIY OF THE PROSPECTIVE D? (R 650) 

2. DOES YOUR CLIENT KNOW THE IDENTITY OF THE D BUT IS UNSURE WHETHER TO START 

PROCEDINGS? (R 651) 

When to use preliminary discovery  

(i) To identify a potential D or 

(ii) To obtain information needed to decide whether to file a claim 

(1) To identify a potential D 

Relevant CPR 

 R 650 discovery to identify potential D 

o (1) This rule applies if – 

- (a) a person (the applicant) has, or is likely to have a cause of action against someone (the 

potential D);  

AND 

- (b) either – 

 (i) the applicant wants to commence proceedings against the potential D for a cause 

of action; or  

 (ii) [they want to add the potential D to existing proceedings] 

– (A) the applicant is a party to the proceeding; and 

– (B) the potential D is not; and  

– (C) the applicant wants to make a claim in the proceeding against the potential 

D; and  

– (D) the claim of relief could properly have been made if the potential 

defendant were a party 

AND 

- (c) the applicant must have made reasonable enquires about the identity or whereabouts of the 

potential D; 

AND 

-  (d) Someone else may have information/documents which might ascertain the identity or 

whereabouts of the potential D 

o 650 (5) The court may make the following orders against the other person: 

- (a) attend court for examination 

- (b) to produce a thing or document 
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- (c) provide a list of documents to the applicant 

- (d) produce a thing or document to the applicant 

 

 Applicant can seek order against a party who may have a document or thing that will assist the applicant to 

ascertain the identity of a prospective D. This a Norwich application at common law, and is reflected in r 650 

CPR which apply here 

 It can be used where 

(i) an applicant who is likely to have a cause of action against the potential defendant, but no 

proceeding has yet been filed: r650(1)(b)(i); OR 

(ii) an applicant who is a party to proceedings but potential defendant is not 650(1)(b)(ii) 

 Against whom? 

o Potential defendant -  r650(1)(b)(i) 

o Someone else who may have information or may have had possession of a document or thing, that tends to 

assist in ascertaining the identity or whereabouts of the potential defendants (r 650(d)) 

o They are now ‘mixed up with the tortious act’ and now have a duty to assist the person who has been 

wronged (Norwich) 

o Respondent does not need to be a guilty party or in any way involved in the relevant dispute 

 The applicant must first have made reasonable inquiries (r650(1)(c)) 

o E.g. of enquiries 

 ASIC co search 

 Business name searches 

 Police or traffic report searches 

 Asking questions of their employer 

 How can I make an application? 

o If the proceeding has not started (r 650(1)(b)(i))  applicant must proceed by way of/issuing an originating 

application (r 650(2)) with an affidavit attached (r 650(4)) 

o  If the proceeding has started already (r 650(1)(b)(ii) – adding a D)  proceed by way of application with 

supporting affidavit (r 6008 – application in proceeding filing and service) 

 If satisfied, the court may order the person (r 650(5)) 

o (a) attend court for examination 

o (b) to produce a thing or document 

o (c) provide a list of documents to the applicant 

o (d) produce a thing or document to the applicant 

Case example 

 Norwich Pharmacal Co v Customs and Excise Commissioner (now under r 650) 

o Facts – P wanted to know the identity of the party that was importing poultry feed additive – in violation of 



LAWS2244 – LITIGATION AND DISPUTE MANAGEMENT 

 

 
4 

 

their patent. Customs office claimed it did not have any obligation to reveal the information 

o Held (House of Lords)  

- Ordinary discovery is not available against a mere spectator or person who has no connection 

with the wrongdoing; 

- But here, because the customs office had exclusive control over the goods while awaiting 

inspection, it therefore had become ‘mixed up in the tortuous act’ and was facilitating the 

wrongdoing. 

- This might not give rise to liability for the wrong but it did give rise to a duty to assist the person 

who has been wronged. 

(2) To get documents from a potential D 

Relevant CPR 

 R 651  

o (1) This rule applies if – [NEED ALL FOUR THINGS] 

- (a) a person (the applicant) has, or may have, a cause of action against someone (the 

potential D); and 

- (b) EITHER – 

 (i) the A, after making reasonable inquiries, cannot obtain sufficient 

information to decide whether to start a proceeding in the court against the 

potential D for the cause of action;                        OR 

 (ii) [whether to add D] the following provisions apply: 

– (A) the applicant is a party to the proceeding; and 

– (B) the potential D is not; and  

– (C) the applicant after making reasonable inquiries cannot obtain 

sufficient information to decide whether or not to make a claim for 

relief in the proceeding against the potential D for the cause of action; and 

– (D) the claim of relief could properly have been made in proceeding 

against the potential D if the potential D were a party; and 

- (c) the applicant has reasonable grounds for believing that the potential D has or had 

possession of a document or thing that can assist in deciding whether to start 

proceeding, or make the claim for relief against the potential D; and 

- (d) inspection of the document or thing by A would help in making the decision 

 

o (5) The court can order the potential D to produce the document or thing to the applicant 

 

 When should P use the rule? 

o Discovery from a D who has been identified for the purposes of obtaining information or document in 
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order to decide whether to commence proceedings (r 651) 

o The rule applies if: 

- r 651(1)(a) - a person (the applicant) has or may have a cause of action against the potential 

defendant; AND EITHER 

- 651(1)(b)(i): the applicant, after making reasonable inquiries cannot obtain sufficient information 

to decide whether to start a proceeding (have to apply to the court by OA for order under this 

rule) OR 

- 651(1)(b)(ii): the applicant is party to the proceeding and after making reasonable inquiries 

cannot obtain sufficient information to decide whether to make a claim against the potential 

defendant in that proceeding; AND 

- 651(1)(c) the applicant has reasonable grounds for believing that the potential defendant has or 

had possession of a document that could assist 

- 651(1)(d): inspection of the document would help in making the decision 

 What can P ask for the court to do 

o P may apply to the court to order D to produce the document or thing to the applicant and, if 

relevant, an order under r 715 (inspection, detention, custody and preservation of property) 

against potential D  (rr 651(2) and (3))  

LIMITATION (privilege) 

 R652: An order under this division (2.8.6) does not require person to produce any document that is 

privileged  

 R653: Court can order costs in relation to the applicant, the person against who order is sought or any other 

party to the proceeding. 

 

II. URGENT APPLICATIONS 

Urgent application checklist 

 Is your client concerned that the other party will destroy or remove evidence? 

  If yes, Anton Piller order at common law or search order under the CPRs 

 Is your client concerned that the other party is dissipating assets to frustrate judgment? 

 If yes, Mareva order at common law or a freezing order under rr 750-55.  

 Neither apply but your client wants to protect their rights or preserve the status quo prior to judgment: 

 If yes, apply for an injunction 

 Interlocutory Order 

 What is it 

 To determine procedural issues, not parties’ rights or final decision on merits.  

 Party can request court to make an order 
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 Not a final decision 

 Can be made ex parte (person not party to proceeding) 

 Heard by the Master but can be heard by a single judge s8 SCA and s9 and CPR Part 6.4 

 Examples: 

 An order refusing an application for an extension of time 

 An order deciding some issues but others are left for determination 

 An order dismissing a matter as vexatious or without a cause of action 

 General (source of power) 

 Courts have inherent jurisdiction to grant interlocutory injunctions to preserve the status quo, also as 

captured by rr 762-733 

 When you use it (timing): 

 Usually result from ‘non-originating’ applications in the CPRs (r 6005 – 6016) 

 Use after commencement of proceedings: otherwise, use originating proceedings 

 Appeals 

 Appeals from a Master’s ruling is hear by a single judge (s 9(2a) SCA) 

 Appeals from a single judge’s ruling is heard by the court o appeal, leave is required s 37E(4) SCA 

 Interlocutory injunctions 

TRIGGER – DOES YOUR CLIENT WANT TO PROTECT THEIR RIGHTS OR PRESERVE THE STATUS 

QUO PRIOR TO JUDGEMENT? If yes, apply for an injunction 

 What is it 

 Requires D to do or refrain from doing a specified act. Source of power is inherent jurisdiction of ACTSC 

supplemented by the SCA [ss 26 and 34] and Court Procedure Act s62 

 It is an equitable remedy 

 Test - applicant must establish: 

 There is a serious question to be tried (American Cyanamid) 

 There is some assessment of the merits to determine whether there is some probability of success (but 

it is not a final decision).  

 It must not be frivolous or vexatious (American Cyanamid) 

 The balance of convenience favours the granting the injunction (Beecham Group Ltd v Bristol 

Laboratories) 

 The court will balance the damage to both parties if injunction is not granted (Beecham Group) 

 Whether there is a likelihood of imminent harm to the applying party, and whether that party will have an 

adequate remedy at law if no injunction is issued (i.e. damages) 

 Consider: 

 Will P suffer irreparable damage if injunction not granted? If so, likely to be granted (Aristoc); 
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 Will damages be an adequate remedy? If yes  unlikely to be granted (Beecham) 

 In American Cyanamid and Beechman – held that an established enterprise would suffer much greater 

inconvenience since he would have to start again to establish it in the event of his succeeding at trial 

 In Australian Broadcasting Association v O’Neill - significance of free speech vs nominal damages may be 

awarded if the showing of the documentary were found to be defamatory. 

 Note - if the extent to which the uncompensatable disadvantage to each party would not differ widely, it 

may not be improper to assess the relative strength of each party’s case as revealed by the affidavit evidence 

adduced on the hearing of the application (American Cyanamid) 

 However, should be done only where it is apparent upon facts as to which there is no credible dispute that 

the strength of one party’s case is disproportionate to that of the other party.  

 Damages 

 An undertaking as to damages is usually required from the applicant if ultimately unsuccessful at trial 

(American Cyanamid) 

 Case law  

 Commercial cases 

 American Cyanamid - P developed dissolvable stiches with patent over the product. D also started making 

its own version. P argued violation of patent.  

Held –  

 If D is enjoined temporarily from doing something that he has not done before, the only effect of the 

interlocutory injunction in the event of his succeeding at trial is to postpone the date at which he is able 

to embark upon a course of action which he has not previously found necessary to undertake. 

 Whereas to interrupt him in the conduct of an established enterprise would cause much greater 

inconvenience to him since he would have to start again to establish it in the event of his succeeding at trial. 

 Noted – the extent to which the disadvantages to each party would be incapable of being compensated 

in damages is always a significant factor in assessing where the balance of convenience lies 

 Beecham Group – concerned whether a pharmaceutical company could obtain an injunction against another 

company who intended to sell similar products until the outcome of a trial regarding the alleged 

infringements of the patent was concluded.  

Held - balance of convenience rested with P who had an established business 

 Defamation 

 Australian Broadcasting Association v O’Neill (2006) – Applicant convicted of murder. ABC documentary 

alleged A was linked with the disappearance of a number of other children  had murdered them. A 

commenced action for defamation against ABC and applied for an interlocutory injunction against ABC to 

prevent televising of the documentary pending the defamation trial.  

Held – HCA on appeal held that the Full Court majority erred by failing to give enough 
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weight to the significance of free speech in considering prior restraint of publication and to the 

consideration that only nominal damages may be awarded if the showing of the documentary 

were found to be defamatory. I.e. balance of convenience rested with D 

 

 Inspection, Detention, Custody & Preservation of Property Orders (CPR Div 2.9.3) 

 Requirements – r715: court may make an order (at any stage) for the inspection, detention, custody or 

preservation of property if it is subject of a proceeding or about which an issue may arise in the proceeding 

or inspection is necessary for deciding an issue in a proceeding. (r 715) 

 BUT powers under r715 ONLY available where Court satisfied s 169 EA procedures re ‘request’ in ss 166 
EA insufficient – if the other party would let you inspect, you don’t need an order.  

 The order is binding on someone who is not a party to the proceeding (r 717) 

 An application may be made by a party to a proceeding, and an order must not be made unless anyone 

who has an interest in the property is served with the application (r 718) 

 The power does not affect the jurisdiction of the court (inherent, implied or statutory) to make similar orders 

apart from this decision (r 719). Power supplements the ACT SC’s inherent power to make orders to inspect 

 Anton Piller  

IS YOUR CLIENT CONCERNED THAT THE OTHER PARTY WILL DISTORY OR REMOVE EVIDENCE? 

 If yes apply for an Anton Piller order at common law and a search order under the CPRS (r 751) 

 Practical tips -  

 Test for AP is stricter than for r751. In practice likely to go for r751. If can’t get r751, won’t be able 

to get AP order. So try s751 first.  

 Best to apply for such a search order over the similar ‘Anton Pillar Order’ which relies upon inherent 

jurisdiction, not mutually exclusive however - r727 

 What is it 

 Useful if people are destroying evidence; 

 An ex parte order to Respondent to permit Applicant and/or his solicitors to enter Respondent's 

property to inspect, remove, or make copies of evidence – a rare undertaking 

 Source and scope of court’s order - inherent power to prevent abuse of process – r727.  

 Common law test (Anton Piller KG v Manufacturing Processes) – test turns on the interest of justice 

 Extremely strong prima facie case of entitlement (e.g. entitled to the relief sought) 

 Potential damage from the respondent’s actions is serious or very serious 

 Clear evidence that respondent has material documents or other property 

 Real possibility that respondent will dispose before an application on notice can be heard 

 Applicant must give an undertaking as to damages  

 Such orders will rarely be made – i.e. only when there is no alternative way of ensuring that justice is done 

to the applicant (Anton Piller per Ormrod LJ) 
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 To be distinguished from search warrants  

 An Anton Piller order is not a search warrant 

 Party can only inspect, search for the articles specified in the order.  

 ‘the order sought in this case is not a search warrant. It does not authorise the plaintiff's solicitors or 

anyone else to enter the defendants' premises against their will. It does not authorise the breaking down of 

any doors, nor the slipping in by a back door, nor getting in by an open door or window ... The plaintiffs 

must get the defendants' permission.’ 

 ‘But it does do this: It brings pressure on the defendants to give permission. It does more. It actually orders 

them to give permission – with, I suppose, the result that if they do not give permission, they are guilty of 

contempt of court.’ (Lord Denning) 

 Privilege documents and AP orders 

 The respondent party does not need to disclose documents that may incriminate them (Rank Film 

Distributors Ltd v Video Information Centre) 

 But remember corporations don’t have self-incrimination privilege: s187 Evidence Act 2011 (ACT); 

Environment Protection Authority v Caltex Refining Co Pty Ltd 

 Rank Film – did not want applicant to look at particular video because it could be incriminating (conspiracy 

to defraud). Court agreed with this  not required to give up the evidence 

 respondent does not need to disclose documents subject to CLP (Metso Minerals Ltd v Kalra) 

 Effect of breach 

 breach of APO procedure by P may lead to evidence / defences / pleadings being struck out - s 138 EA 

 Search Orders (CPR equivalent to AP order) 

 Supplements the ACT SC’s inherent power to make APOs – r727.  

 The ACT SC may make a search order for the purposes of securing or preserving evidence (and 

requiring the respondent to allow people to enter premises) that is or may be relevant to an issue in 

the proceeding or anticipated proceeding (r 751) 

 TRY THIS FIRST BEFORE APO.  

 When can the application be made? 

 Can be made in proceeding or in anticipation of proceeding in urgent circumstances (rr 706(1)(a), and (b) 

and (2)(b) and 751)) 

 R 751 can be the principal relief claimed (if so, applicant must apply by originating application) - r728(1). 

Otherwise applicant must comply with applications in proceedings - r728(2).  

 Usually application must be served, but order can be made without service - r729 

  

 Must attach affidavit supporting an application which include – r751(3) 

 (a) a description of the thing;  
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 (b) address of the premises (private or business);  

 (c) the reasons for the order –  

 why the order is sought 

 why applicant believes that the thing to be searched for will probably be destroyed or otherwise made 

unavailable  

 (d) the prejudice/loss/damage likely to be suffered by applicant; 

 (e) the particulars of the independent solicitor who agrees to be appointed to serve the order/supervise its 

enforcement  

 (f) for residential, the presence of young children/and or an unaccompanied female, or both 

 The basis for the claim for principal relief (g) and (h) 

 Court’s powers and considerations 

 The court may amend or set aside the search order (r 751(4)) 

 Before making an order must be satisfied that there is (r 752(1)) 

 Strong prima facie case: r752(1)(a) CPRS 

 The potential or actual loss or damage to the applicant will be serious if the search order is not made: 

r752(1)(b) CPRs 

 Sufficient evidence that: 

 The respondent possesses important evidentiary material; and 

 There is a real possibility that the respondent might destroy the material or cause it to be unavailable for use 

in evidence in a proceeding or anticipated proceeding before the court: r752(c)  

 court has wide discretion in constructing the terms– anything considered appropriate (r 753(3)) 

 Court must appoint at least one independent solicitor to supervise the execution of the order (and the other 

appropriate matters)  (r 754) 

 What does a search order permit? 

 The plaintiff/applicant by the independent solicitors to enter premises: r753(1)(a)(i) 

 The plaintiff/applicant by the independent solicitors to take any steps in accordance with the terms of the 

order: r753(1)(a)(ii) 

 Including searching, inspecting, removing, obtaining a record of a thing: r753(2) 

 The respondent/defendant to provide information, thing or service: r753(1)(b) 

 The plaintiff/applicant by the independent solicitors to take and keep custody of items: r753(1)(c) 

 A requirement not to disclose any information about the order for 3 days except for the purpose of 

obtaining legal advice: r750(d) 

 Challenging/objecting to the order - privilege 

 Modification to common law position by s 128A of EA in relation to self-incrimination privilege  

 Applies to search or freezing order made by a federal or ACT court 


