
1. Jurisdiction 

  

COMMON LAW 

 

Courts can only hear matters if they have personal jurisdiction over the D. At common law, 

the NSWSC only has jurisdiction over the D if there was presence or submission by the D.  

 

Presence: Presence is made out if the originating process was served while D was 

physically present in NSW (Gosper; Laurie v Caroll) in accordance with UCPR r 10.20. It 

did not matter whether the D’s presence in NSW was merely a fleeting or transient presence 

(HRH Maharanee). In general, the purpose for which the defendant is in the territory is 

irrelevant (Perrett v Robinson). Substituted service under UCPR r 10.14 also available. 

 

Submission (agreement/voluntary submission/appearance):  

 

The defendant can submit to the court’s jurisdiction through positive submission or 

submission inferred from conduct.  

Positive submission 

● A defendant who knows that litigation is pending may instruct a lawyer to accept 

service on their behalf, and that the lawyer is served the document is taken to have 

been duly served on the D (UCPR r 10.13) 

● The parties may agree in a contract to submit to the jurisdiction (through a jurisdiction 

clause/ forum clause / jurisdiction agreement). OP may be served in accordance with 

any agreement by which the party is bound (UCPR r 10.6(1)). 

Submission by conduct 

Submission can be established if the party’s conduct is inconsistent with a protest against 

the jurisdiction. 

● Waiver: In order to establish a waiver of the D’s right to challenge jurisdiction, the 

facts must show a voluntary act unequivocally evincing an intention to abandon or 

not assert their right (Wimborne). 

○ Arguing merits of case at same time as objecting to jurisdiction (Vertzyas v 

Singapore Airlines). 

○ Counterclaims on grounds related to P’s claims (Marlborough). 

● Appearance: The D can enter an appearance by filing a notice of appearance, 

amounting to submission under UCPR r 6.9. Alternatively, a D can apply to set aside 

the writ or service without entering an appearance under UCPR r 12.11. D should 

immediately seek leave to withdraw its appearance, and raise issue to the matter of 

jurisdiction (Garsec v His Majesty The Sultan of Brunei). 

 

STATUTE 

 

Interstate: Under statute, all courts in Australia are able to hear and determine interstate 

cases. OP may be served interstate (SEPA s 15), and takes effect as if it had been served in 

the state or territory of the court of issue (SEPA s 12). D may be able to bring the case home 

to the court of the state of the D under the Cross-Vesting Act 1987. Test to be applied by 

that court in deciding whether it will cross vest the action to a court in another state is 

whether it is in the interest of justice to do so (McEntee v Connor). 

 


