
CHAPTER 6 → Income from Personal Services and Employment 
Ordinary income as a reward for Services 

• Income from the taxpayer’s personal exertion is likely to be ordinary income – e.g: 
o Labour;  
o Employment; and/or  
o Services.  

▪ Eg provision of one off service like build one boat  

• Note: non-cash benefits received in respect of employment may be subject to Fringe 
Benefits Tax. 

• Amounts earned directly or indirectly by virtue of a taxpayer’s personal services will 
constitute ordinary income: Brown v FCT (2002) 

• Establishing that there is a nexus between the amount received and the work 
performed is an essential element for determining whether the receipt is ordinary 
income under s 6-5 of ITAA 1997: Brown v FCT (2002) 

• Alternatively, ask if the receipt is properly a reward for service: Scott v FCT (1966) 
 
Does the receipt show a nexus with the service? 
Courts have used a two step approach to determine whether an amount is income from 
personal services: 

1. Identifying the activity undertaken; and 
2. Determining whether the receipt is a reward for performing that particular activity. 

• Brown v FCT (2002) 49 ATR 301: 
o Taxpayer received, free of charge a beachfront apartment; 
o Brown played an important role in the property development project; 
o Brown argued the property was received as a gift and not ordinary income; 
o Commissioner argued there was a benefit received was the result of activities 

undertaken by Brown; 
o Therefore, a nexus was established due to the reward of a forthcoming deal. 

• If nexus between the benefit and the activity performed exists, it does not matter 
whether the payment is made before, during or after the completion of the task: 
Hochstrasser v Mayes [1960] 

• Irrelevant whether the benefit is provided by the entity for which the task was 
performed, or by an unrelated third party (still ordinary income): Kelly v FCT (1985) 

o Payments from a third party will be ordinary income for the taxpayer if they 
are truly a reward for services, but it is also necessary to consider whether 
they are a personal gift given for some other reason: Hayes v FCT (1956) 

• Irrelevant, whether the payments are from an ongoing regular employment 
contract or a one-off receipt contractually required to be paid for the performance 
of a given task: Brent v FCT (1971) 

• Alternative – negative approach: ask whether the receipt arose for some reason 
other than employment or the provision of a service: FCT v Harris (1980) 

 
Salary Sacrifice: pg 135 
Income is only assessable in the year derived (s 6-5(2) ITAA 1997) and employment income 
is normally derived when it is received and not at the time the work is performed. 



• Consequently, if personal services income is never derived, it will never be 
assessable: Ruling TR 98/1 

• However, employment income will not be derived if it is redirected through an 
effective salary sacrifice arrangement with the employer. 

 
Prizes, voluntary payments and unexpected payments 

• Unexpected payments when received as a reward for service will be ordinary 
income e.g. Christmas bonus: Laidler v Perry (1965) →  

o A Christmas bonus was paid to all current and past employees in the form of 
a voucher; 

o The court held that the voucher was income as it arose out of employment, 
even though it was a voluntary payment on behalf of the employer. 

• Tips are third party voluntary payments received by service providers made in 
response to the service so are ordinary income: Penn v Spiers & Pond Ltd [1908] 

• A gift/voluntary payment given for personal qualities is not regarded as ordinary 
income and would not normally be assessable to the recipient: Hayes v FCT (1956) 

o The courts have given more weight to the nature of the receipt in the hands 
of the recipient, rather than the motive of the giver: Scott v FCT 

• Important (but not determinative) factors in determining whether the nexus is 
strong enough to make a voluntary payment/gift ordinary income: 

o Whether the gift was expected. Expected receipts are more likely to be 
ordinary income: Scott v FCT (1966) 

o Whether the gift consists of a lump sum or regular payments. If it consists of 
regular payments, then it is more likely to be ordinary income: FCT v Blake 
(1984) 

o The motive of the donor. If the donor intends the gift to be a reward for 
services the gift is more likely to be ordinary income: Scott v FCT; 

o Whether the recipient has already been remunerated for their services. If so, 
this makes the voluntary payment less likely to be ordinary income: Scott v 
FCT; 

o Whether there was a personal relationship between the donor and recipient. 
The existence of a pre-existing personal relationship will make the voluntary 
payment less likely to be ordinary income: Scott v FCT 

• Prizes and chance winnings:  
o Windfall gains in the form of chance winnings or prizes, which primarily 

depend on luck, are not ordinary income. 
▪ E.g winnings from gambling will not be a windfall gain unless the 

gambler is in the business of gambling: Babka v FCT (1989) 
o For prizes to be classified as ordinary income they would have to be earned 

as a result of a business activity or the degree of exertion and skill would 
have to outweigh the element of chance. 

▪ Winnings of casual participant in a television game show are not 
normally ordinary income as the element of chance is generally far 
greater than any skill required: Case 37 (1966) 13 CTBR (NS) 235; Tax 
Ruling IT 167 

o Where prizes are recognized incident of profession/professional skill likely to 
be ordinary income: Kelly v FCT (1985):  



▪ Taxpayer played football at a professional level; 
▪ Being paid a fixed amount for each match played; 
▪ Taxpayer won a ‘best and fairest’ award, also gaining a $20,000 prize; 
▪ Commissioner held that the $20,000 was deemed to be ordinary 

income;  
▪ Despite the prize being unexpected, it directly relates to the level of 

skill. 
o Factors to take into consideration when making a distinction are: 

▪ The degree of professionalism; 
▪ Whether the reward is for a service or personal qualities; 
▪ Whether the reward is paid before or after the service; 
▪ Whether the reward is related to the taxpayer’s contract. 

 
Non-cash Benefits 

• Receipts that are not convertible to cash are not ordinary income:  
o Tennant v Smith (1892) (yearly value of privilege of free residence not cash 

convertible) 
o FCT v Cooke & Sherden (1980) (non-convertible holiday)  
o Payne v FCT (1996) (frequent flyer reward points not money or moneys 

worth) 
• If there is a nexus to employment or service then s15-2 will apply to make the 

amount assessable as statutory income.  
• May also be subject to FBT if employee benefit (see also s 23L ITAA36)  

 
Capital receipt or personal service 

• Capital receipts are not ordinary income under general principles. As a result, it is 
necessary to distinguish if the transaction is capital or not. 

• A key point in determining this issue is deciding if the taxpayer has given up a 
valuable right. 

•  If nothing substantial of a capital nature is given up then, it is necessary to consider 
whether the payment shows a nexus with any service, in which case it will be 
ordinary income: Brent v FCT (1971) 125 CLR 418:  

o Mrs Brent, the wife of a criminal, Ronald Biggs who robbed a train; 
o She was jailed for her involvement in the crime; 
o After her arrest, newspapers approached her to publish her life story; 
o She signed an agreement which gave the news outlet exclusive rights to the 

publication of her story; 
o Brent argued that the payment was not ordinary income as she was being 

paid to give up the capital rights to her story; 
o The High Court ruled that Brent’s earnings were ordinary income; 
o The reason being, she was paid for a service of telling her story and did not 

give up or dispose of any property; 
o Brent’s story was about her life and she did not write the story nor did she 

possess any copyright she could assign the news outlet. 

• Changes to entitlements: payments for changes to employment rights/entitlements 
under employment and service contracts may give rise to capital receipts for the 



giving up of valuable capital rights and therefore not fall into the category of 
ordinary income: Bennett v FCT (1947) 

o Taxpayer employed as managing director of a company which he controlled 
o His original contract was terminated and he was re-appointed with the same 

remuneration, but less rights including company control. 
o The company agree to pay Bennett as compensation for the loss of these 

rights 
o High court held that the payments were not for loss of income, but were 

capital in nature for the removal of those rights that Bennett had under 
original contract 

o William J applied compensation principle → because the payments were not 
for the loss of income, they were capital payments for giving up the right to 
control the company. 

• Receipts for entering a restrictive covenant: Restrictive covenant is payment for 
agreeing (usually under a contract) to not do something or to give up something  

o Whether restrictive covenant payment is income or capital depends on 
whether or not it is connected to current employment or whether it is a 
separate agreement to give up valuable rights  

o FCT v Woite (1982) suggests that restrictive covenant payments made as part 
of an ongoing contract are likely to be ordinary income 

o Payments made at the termination of a service agreement that restricts the 
activities of the taxpayer are seen as capital as they do not arise out of the 
employment or service contract and do not show a nexus with the earning 
activity: Higgs v Oliver [1952] → held payment not to appear in another film 
for 18 months was capital 

▪ Agreement was separate to contract to perform in the film, and was 
made after completion of the film 

▪ Payment was not for performance but for giving up right to earn 
income which was capital in nature. 

o Capital receipts may arise out of a restrictive covenant agreed to at the time 
of entering a contract, and the characterization of these receipts will again be 
based on whether the payment is for giving up a valuable right or for services 
provided: FCT v Woite (1982) → held: $10,000 payment not to play football 
with any other club except North Melbourne was capital 

▪ Taxpayer was a footballer player for a South Australian team; 
▪ Entered an agreement for $10,000 with Melbourne to not play for 

another Victorian team; 
▪ Supreme Court ruled that the $10,000 was capital in nature as 

payment was not for his services (he never played in the Victorian 
league); 

▪ He gave up the right to play for another club other than North 
Melbourne. 

• Sign-on fees/bonuses are capital: Jarrold v Boustead (1963) 
o Commissioner in Ruling TR 1999/17 expressed that where a sign-on fee is a 

normal part of the practices of attracting sportspeople and employees into a 
new contract, the payment is less likely to be capital and more likely to be 



ordinary income as a one-off payment for future services: Pickford v FCT 
(1998) 

 

Section 15-2: Statutory income from services and employment 
• Section 15-2 of ITAA 1997 (previously s 26 (e) of ITAA 1936) deems certain gains 

arising from employment and services to be assessable as statutory income. 

• S 15-2(3)(d) – if a gain is ordinary income, it will not be covered by s 15-2 

• S 15-2 covers gains from employment and services if they are not ordinary income 
or a fringe benefit;  

o  The gain must not be ordinary income (s15-2 (3)(d)) or fringe benefit (s23L 
ITAA36). 

o and if they fulfil all three of the following requirements: 
 
First Requirement: There is an “allowance, gratuity, compensation, benefit, bonus or 
premium”. This includes receipts that are cash, cash convertible or non-cash convertible; 

• For example, an allowance. An allowance is a predetermined amount given to the 
taxpayer that does not have to be returned. 

• Can include gifts (gratuities) that have been received by the taxpayer 

• A taxpayer receives something from an entity to which he or she has not directly 
provided a service. 

• An employer giving an employee a free television or giving the employee use of a car 
for personal purposes would also meet this requirement. 

 
Second Requirement: The gain must be “provided to you”, the taxpayer; 

• For example, if a taxpayer has received cash, property or a benefit, like free 
accommodation, it will have been ‘provided’. 

• Payne v FCT (1996): 
o Taxpayer undertook considerable work-related travel for job 
o Payne signed up for the Qantas Frequent Flyer program and accumulated a 

large number of points due to her work-related travel 
o These points were converted to free airline tickets. 
o Court held the free tickets were not assessable under s 26(e) (s 15-2) 
o The second requirement not satisfied as the benefit was due to a 

‘crystallising of contractual entitlements’ under the frequent flyer program. 
 
Third Requirement: What the taxpayer has received is “in respect of, or for or in relation 
directly or indirectly to, any employment of or services rendered by the taxpayer”. 

• Smith v FCT (1987): 
o Westpac introduced a scheme, which the employer would give employees a 

certain dollar amount upon successful completion of every subject of an 
approved degree and an extra amount upon successful completion of that 
approved degree. 

o Smith (employee) undertook approved study and received money under the 
scheme 

o HC held that the taxpayer’s receipt was assessable. 



o In regards to the nexus issue (3rd requirement), the court ruled that there 
was a sufficient nexus with employment 

o Due to factors such as the scheme existing to increase employee productivity 
by encouraging them to be more highly educated and the fact that Smith was 
eligible for the scheme as a result of being employed by the donor of the gift 

• Payne v FCT (1996): (see facts under second requirement) 
o Third requirement not satisfied → inadequate nexus between the receipt of 

the free ticket and the services provided by the employee in her capacity as a 
KPMG employee. 

o The free tickets were not a reward for the taxpayer’s services to KPMG. 
 

Section 15-3: Return-to-work payments 
Payments made to a taxpayer, as an inducement to return to work or provide services will 
be assessable as statutory income under ITAA97 s15-3. 

• It could also be ordinary income, however s6-25 applies to ensure s15-3 will apply 
instead!  

 


