
TOPIC 3 – Documentary Evidence and Other Evidence 
 
Topic deals with the permissible methods of presenting evidence in court – not admissibility – merely the ways evidence 
may be adduced.  
 
Documentary Evidence  

• When a document will constitute documentary or other evidence? 
• How a party can prove the content of the document; 
• Unavailable documents; 
• Voluminous/complex documents 

 
Other Evidence 

• What this category includes 
• How party can tender physical object/exhibit 
• When demonstrations, experiments and inspections can be held, 
• When evidence of out of court experiments can be admitted 
• Prohibition on experiments conducted by judge and jury 

 
 
DOCUMENTARY EVIDENCE 
Part 2.2 EA governs the methods by which documents may be presented as evidence in court.  
 
Document is defined in the Dictionary of the Act s 3 –  

a) Anything on which there is writing; or  
b) Anything on which there are marks, figures, symbols or perforations having a meaning for persons 

qualified to interpret them, or  
c) Anything from which sounds, images or writings can be reproduced with or without the aid of 

anything else; or  
d) A map, plan, drawing or photograph.  

 
® Definition must be read in conjunction with s 47(1): A reference in this Part to a document in question is a 

reference to a document as to the contents of which it is sought to adduce evidence – MUST BE A 
DOCUMENT THAT IS ADDUCING EVIDENCE FOR Part 2.2 to apply (be relevant).  

 
NB – Some things to note:  

• Video footage constitutes a document because it is deemed a ‘photograph’ (‘visual and permanent 
record of what could have been seen by a person positioned where the camera was’): Wade v The 
Queen  

• Record of Information: Anything which contains a record of information – including: 
o Written paper documents  
o Every-day items such as mobile phones 
o Whiteboards 
o DVDs 
o Tape recordings 
o USB’s and iPods 
o Definition also presumably covers transitory information (RAM) provided it has been 

captured and reproduced 
• Examples of documents – the following may all be considered a document as long as those items 

contain a record of information on them:  
o Bottles 
o Mobile phones 
o Clothing  
o Memory cards 
o DVDs 
o Tombstones 
o Branded livestock 



• What is NOT a document? Purely decorative symbols or figures that have no meaning are not 
covered by the definition – considered Other Evidence (SEE BELOW).  

 
Wade v The Queen [2014] – the applicant had been convicted at trial of robbery offences. The offences had 
been captured by CCTV footage, but the footage in relation to one of the offences was deleted by mistake. 
However, before its deletion, the investigating police officer had viewed the footage. The issue on appeal was 
whether the officer could give oral evidence of what she had seen on the video. If the video were considered a 
document, then s 48(4) EA would permit the contents of the video to be adduced by secondary means (oral 
evidence).  
HELD 
Counsel for the applicant argued that the video could NOT be a document because a document required that 
there be a record of information. The court HELD – rejected this submission, finding that a video is a ‘series of 
photographs comprising a visual and permanent record of what could have been seen by a person positioned 
where the camera was’ and that it ‘falls squarely within the conception of ‘photograph’ in para (d) s 3 so as to 
be a document. 
 
Is it Documentary Evidence? S 47(1)  
It is essential to note the distinction b/w document and documentary evidence.  
 
S 47 provides that documentary evidence are documents, the contents of which are of interest in the 
proceeding and therefore are tendered as evidence.  
 
Documents may fall into two categories – either documentary evidence or other evidence – depending on 
their evidential purpose in the proceedings.  
 
RULE: If the purpose of a document is to adduce evidence of its contents, then it is documentary evidence 
and Part 2.2 will apply.  
 

• HOWEVER – if the purpose of a document is merely to tender the document as a thing, it is NOT 
documentary evidence and this part will not apply.  

• Labels or Identifying Documents:  
o CL says labels affixed to objects are not documentary evidence: Commissioner for Railways v 

Young – HOWEVER – Part 2.2 says that labels are documents.  
o S 47(1) – Labels are documents in that they are records of information, according to the 

dictionary, and they are tendered for their contents; 
o S 47(2) – The copy need not be an exact copy, as long as it is identical in all relevant aspects. 

 
 SECT 47 
Definitions 
    (1)     A reference in this Part to a document in question is a reference to a document as to the contents of which it is sought to adduce 
evidence. 
    (2)     A reference in this Part to a copy of a document in question includes a reference to a document that is not an exact copy of the 
document in question but that is identical to the document in question in all relevant respects. 
 
Commissioner for Railways v Young – the distinction b/w physical things bearing written inscriptions and 
documents the written contents of which amount to what may be called an instrument or writing which, 
because of the significance of what it expresses has some legal or evidentiary operation or effect material to 
the case. 
 
S 48 Proving Contents of Documents 
 
Under CL, the original document rule required the contents of a document normally be proved by tendering 
the original document – this is now abolished.  
 
NOW – s 48 provides for a range of methods by which the contents of a document may be proved, including by 
copies, transcripts and oral evidence.  
 



• All of these methods of proof may be used regardless of whether the original document in question is 
available to the other party or not: s 48(2).  

• Schedule 2 Part 2, Clause 8 – A reference in this Act to a document includes a reference to:  
a. Any part of the document; or  
b. Any copy, reproduction or duplicate of the document or of any part of the document; or  
c. Any part of such a copy, reproduction or duplicate. 

 
SECT 48 
Proof of contents of documents 
    (1)     A party may adduce evidence of the contents of a document in question by tendering the document in question 
or by any one or more of the following methods— 

(a) adducing evidence of an admission made by another party to the proceeding as to the contents of the document 
in question; 

 
• This allows the contents of document in question to be proved by an admission with respect to the contents of a 

document – oral evidence supporting the existence of the document.  
• Admission – statements adverse to a party’s interests in the proceedings. 

o Is a previous representation; 
o Go against your interest;  
o Has to be made by party to proceedings – has to be AN EXISTING party to the proceeding. 

 
(b) tendering a document that— 

              (i)     is or purports to be a copy of the document in question; and 
              (ii)     has been produced, or purports to have been produced, by a device that reproduces the contents of 
documents; 
 

• RULE: A Party may prove the contents of a document by tendering a copy of it. There is no need to provide the original 
document even if it is available. 

• Copy cannot be hand written – e.g. scanned original on a computer file 

• Does not matter if the copy is not an exact duplication, as long as it is identical in relevant respects: s 47(2).  
o The court admitted into evidence a CD that was a copy of a tape recording of poor quality and reduced 

background noise in the original recording: R v Giovannone.  
 

(c) if the document in question is an article or thing by which words are recorded in such a way as to be capable of 
being reproduced as sound, or in which words are recorded in a code (including shorthand writing)—tendering a 
document that is or purports to be a transcript of the words; 

 
• RULE: Sound recordings and other coded material may be proved by way of transcripts.  
• If there is any doubt/disagreement about whether transcript accurately deciphers sounds on tape, then the transcript 

should only be used as aide-memoire and the fact-finder should prioritise what it hears if there is any inconsistency with 
the transcript.  

• If any issues to arise in this regard, the judge can refuse to admit the transcript or limit its use: e.g. under s 135; 137. 
• This may assist a judge and/or jury to understand audio recordings and other coded material.  
• Examples: Butera v Director of Public Prosecution (Vic) [1987]; Regina v L Casar; Regina v E Sleiman (Judgement No 17) 

[1999]. 
 

(d) if the document in question is an article or thing on or in which information is stored in such a way that it cannot 
be used by the court unless a device is used to retrieve, produce or collate it—tendering a document that was or 
purports to have been produced by use of the device; 

 
• RULE: Allows intangible information, such as that contained in computer hard drives or other devices, to be proven by 

means of a printout or other document that is produced by the device.  
• Covers information that can be ‘retrieved, produced or collated’ from a device.  
• S 146: It is presumed that the device properly used ordinarily produces a reliable copy of the document, unless there is 

sufficient evidence to raise doubt about this – e.g. it is presumed that a computer properly used ordinarily produces a 
print-out of the relevant information. 

• S 147: It is presumed that if the document was produced on a device that at the time was used for business purposes, the 
device ordinarily produces a reliable copy of the document, unless there is sufficient evidence to raise doubt about this.  

 
(e) tendering a document that— 

(i) forms part of the records of or kept by a business (whether or not the business is still in existence); 
and 

(ii) is or purports to be a copy of, or an extract from or a summary of, the document in question, or is 
or purports to be a copy of such an extract or summary; 

 



• RULE: Copies, extracts or even summaries of documents may be used as long as they are part of a business’ records.  
• A ‘business’ is defined in the Act.  

i) A profession, calling, occupation, trade or undertaking 
ii) An activity engaged in or carried on by the Crown in any of its capacities; 
iii) An activity engaged in or carried on by the government of a foreign country 
iv) An activity engaged in or carried on by a person of the Commonwealth Constitution, an Australia law or a law 

of a foreign country, being an activity engaged in or carried on in the performance of the functions of the 
office or in the exercise of the power 

v) The proceedings of an Australia Parliament, a House of an Australia Parliament, a committee of such a House 
or a committee of an Australian Parliament;  

vi) The proceedings of a legislature of a foreign country, including a House or Committee. 
• S 147: provides a rebuttable presumption as to the reliability of documents produced by devices in the course of 

business.  
o Many documents produced by a business are in fact copies if they are produced in the ordinary course of 

business as they are reliable. 
 

(f) if the document in question is a public-document—tendering a document that is or purports to be a copy of the 
document in question and that is or purports to have been printed— 

(i) by a person authorised by or on behalf of the Government to print the document or by the Government 
Printer of the Commonwealth or by the government or official printer of another State or a Territory; or 

(ii) by the authority of the Government or administration of the State, the Commonwealth, another State, a 
Territory or a foreign country; or 

(iii) by authority of an Australian Parliament, a House of an Australian Parliament, a committee of such a 
House or a committee of an Australian Parliament. 

 
• RULE: Public documents, such as a certificate of title to land, may be proved by copies as long as an authorised printer 

has produced the copies.  
• This section states that the documents must have been printed by a relevant authority.  

o Relevant Authority – includes a person authorised on behalf of the government, administration of State or 
Parliament. 

 
  (2)     Subsection (1) applies to a document in question whether the document in question is available to the party or not. 
   
 (3)     If the party adduces evidence of the contents of a document under subsection (1)(a), the evidence may only be used— 
        (a)     in respect of the party's case against the other party who made the admission concerned; or 
        (b)     in respect of the other party's case against the party who adduced the evidence in that way. 
   
  (4)     A party may adduce evidence of the contents of a document in question that is not available to the party, or the existence and contents of 
which are not in issue in the proceeding, by— 
        (a)     tendering a document that is a copy of, or an extract from or summary of, the document in question; or 
        (b)     adducing from a witness evidence of the contents of the document in question – ORAL EVIDENCE OF THE EXISTENCE OF THE 
DOCUMENT: Wade v R.  
 

• Not available – must have made all reasonable searches for the document; destroying document in bad faith is NOT not 
available. 

 
Notes 
1     Clause 5 of Part 2 of the Dictionary is about the availability of documents. 
2     Section 182 of the Commonwealth Act gives section 48 of the Commonwealth Act a wider application in relation to Commonwealth records and 
certain Commonwealth documents. 
 
Is the document available? S 48(4)  
RULE: s 48(4) Allows unavailable documents to be proved by copies, extracts, summaries or the oral evidence 
of witnesses about the contents of the document.  

• Unavailable documents are defined in Clause 5, Part 2 of the dictionary.  
 
S 142: The party claiming the document to be unavailable must prove the unavailability of the document on 
the balance of probabilities.  
 
S 48(2): The party can still use the methods of proving the contents of the document in s 48(1) even if the 
document is available to the party or not. 
® This means that a party may rely on a photocopy of a document simply because the original, though 

available would perhaps be costly or time-consuming to produce.  
 
Is the Document voluminous and complex? S 50(1)  



RULE: s 50 allows for bulk evidence to be adduced in the form of a summary. Provides for convenience, 
especially for fraud cases where there are a large number of documents.  
® The summary NEED NOT summarise each document individually, but is must summarise evidence to be 

derived from documents as a whole: Thackray v Gunns Plantations Ltd.  
® The summary must be a summary of contents of documents, rather than an interpretation of, or 

submission or opinion about then: In the Matter of Idyllic Solutions Pty Ltd & Ors; Australian Securities and 
Investments Commission v Hobbs. 

 
SECT 50 
Proof of voluminous or complex documents 
    (1)     The court may, on the application of a party, direct that the party may adduce evidence of the contents of 2 or more documents in 
question in the form of a summary if the court is satisfied that it would not otherwise be possible conveniently to examine the evidence because 
of the volume or complexity of the documents in question. 
    (2)     The court may only make such a direction if the party seeking to adduce the evidence in the form of a summary has— 
        (a)     served on each other party a copy of the summary that discloses the name and address of the person who prepared the summary; and 
        (b)     given each other party a reasonable opportunity to examine or copy the documents in question. 
    (3)     The opinion rule does not apply to evidence adduced in accordance with a direction under this section. 
 
RULE: A party must apply for leave to adduce evidence in the form of a summary and the court will grant leave 
if it is satisfied that the volume or complexity of the documents makes it otherwise inconvenient to examine 
the evidence. 
 
Authentication of Documents  
Under CL, before any document can be admitted into evidence, it must be properly authorised (i.e. it must be 
shown to be what it purports to be).  
 
S 58: Provides that where a question arises as to the relevance of a document, the court may examine the 
document and draw from it any reasonable inference as to its authenticity or identity (i.e. the party is NOT 
required to proven the authenticity of the document).  
 
S 57: Provides that where the relevance of evidence depends on the court making another finding (including a 
finding that the evidence is what it claims to be), the court may find that the evidence is relevant:  

i) If it is reasonably open to make that finding; or 
ii) Subject to further evidence being admitted at a later stage of the proceeding that will make it 

reasonably open to make the finding. 
 
OTHER EVIDENCE (If not documentary evidence…) 
 
Other Evidence is something tendered as an item of real evidence to identify the thing itself, not to rely on its 
contents, and the fact finder can perceive it for itself – is a real tangible thing.  
 

• AKA – other evidence; real evidence; demonstrative evidence. 
• Dealt with in Part 2.3  

 
1) Identify what type of Other Evidence it is:  

• Exhibits – physical object brought into the court room – once tendered, the object can be 
taken into the jury room for the jury to inspect;  

• View – if the physical object cannot be transported into the court the trier can go look at it. 
o S 54: View are evidence. Objects can be viewed outside court if they are too big to 

bring into the courtroom.  
o ‘View’ is used as a general term for demonstrations, experiments and inspections: 

s 53. 
• Demonstration (Type of View) – involves reproduction or reconstruction of the original event 

– can be in court or out of court of as part of the view.  
• Experiments (Type of View) – experiments involve the generation of new evidence.  

o The engineer might conduct an experiment to test the co-efficiency of friction of a 
particular set of stairs to see how slippery they are and whether or not they are 
within safety standards. 



o Either in OR out of court.  
 
SECT 53 
Views 

(1) A judge may, on application, order that a demonstration, experiment or inspection be held. 
(2) A judge is not to make an order unless he or she is satisfied that— 

(a) the parties will be given a reasonable opportunity to be present; and 
(b) the judge and, if there is a jury, the jury will be present. 

 
(3) Without limiting the matters that the judge may take into account in deciding whether to make an order, the judge is to take into 

account the following— 
(a) whether the parties will be present; 
(b) whether the demonstration, experiment or inspection will, in the court's opinion, assist the court in resolving issues of fact or 

understanding the evidence; 
(c) the danger that the demonstration, experiment or inspection might be unfairly prejudicial, might be misleading or confusing or 

might cause or result in undue waste of time; 
(d) in the case of a demonstration—the extent to which the demonstration will properly reproduce the conduct or event to be 

demonstrated; 
(e) in the case of an inspection—the extent to which the place or thing to be inspected has materially altered. 

 
(4) The court (including, if there is a jury, the jury) is not to conduct an experiment in the course of its deliberations. 

 
(5) This section does not apply in relation to the inspection of an exhibit by the court or, if there is a jury, by the jury. 

 
Examples:  
® NM Rural Enterprises Pty Ltd v Rimanui Farms Ltd – the court refused to order a view on the basis of s 

53(3)(b) ruling that the view would be an ‘undue waste of time’.  
® Choptiputhsilpa v Waterhouse & Ors – the court refused to order a view on the basis of s 53(3)(e) because 

the site mad materially changed since the time of the incident in question. 
 
S 54: The Court (including if there is a jury, the jury) may draw any reasonable inference from what it sees, 
hears or otherwise notices during a demonstration, experiment or inspection. 
 

2) Physical Evidence and Other Evidence in a Courtroom: Determine when and how a view can take 
place: 
 
S 53 Adducing of Other Evidence Not Affected: This Act does NOT affect the operation of any 
Australian law or rule of practice so far as it permits to be adduced in a way other than by witnesses 
giving evidence or documents being tendered in evidence. 
 

• Out-of-Court in front of jury: s 53 –  
o Only applies to out of court demonstrations, experiments, or inspections: Evans v 

The Queen HCA.  
o Attend a View – real evidence that is not appropriate to be brought into court – the 

court can go to the evidence. For example: the judge and jury go out to view the 
scene of a crime.  

o S 53 requires that an application be made to the court for an order that a 
demonstration experiment or inspection be made. 

o S 53(3) – sets out the matters to which the court must have regard in determining 
whether or not to make an order for a demonstration, inspection or experiment to 
be held:  
i) Whether the parties will be present 
ii) Whether the view will assist in resolving issues of fact or will assist in 

understanding the evidence 
iii) The gander that the view may be unfairly prejudicial or misleading or 

confusing, or may result in an undue waste of the courts time 
iv) The extent to which a demonstration will properly reproduce the relevant 

conduct  
v) The extent to which the place or thing to be inspected has materially 

altered  
o S 53(4): Prohibits the courts, including the jury, from conducting experiments during 

deliberations. 



o S 53(4): Permits the jury to inspect during deliberations.  
o NB: When experiments conducted by the jury go beyond a mere examination and 

testing of the evidence, and become a means of supplying new evidence, they 
become impermissible: Kozul v R.  
 

• Experiments made out of court NOT in the presence of a judge or jury:  
o RULE: s 53 does not apply to experiments conducted by experts which are not in the 

presence of the judge or jury. 
§ DOES provide guidance as to the use and admissibility of the evidence; 
§ Jury is only going to have direct access to it if it takes place in court. Most 

experiments take place outside of court prior to trial. 
 


