
 In Constitutional powers, the GG, acting on advice of ministers, ss 62-64. GG must act 
on advice of executive council re powers conferred on GG in council, GG may act on 
advice of responsible minister in other matters, direct or via Federal Executive Council.  

 This is encompassed by powers expressly conferred by Constitution: appointment 
of judges under s 72, members of the exec council under s 62 and ministers under 
s 64. S2 is authorising of constitutional powers. S 5 allows dissolution, summoning 
of parliament, s 61 exercise of Cth executive power authorised, s 128 can proposed 
constitutional change at referendum, s 68 CIC of military forces. 

 GG Reserve powers are powers which can be exercised as informed by convention, not 
on advice of responsible ministers, process of identification is somewhat controversial. 
Established categories: 

 To appoint a prime-minister. This power is generally routine – person leading a 
party or coalition with confidence of the lower house. Where it is unclear, 
conventions are to have caretaker PM advise that parliament be summoned to 
determine confidence through a vote in HoR, and if waived by the PM, the GG 
must choose – not a fixed rule. 

 To dismiss a prime-minister. Clear case, where subject to vote of no confidence in 
lower house (includes failure by lower house to gain supply). Controversial – 
persistent and serious illegality. Senate refusing supply, and PM refusing to advise 
HoR dissolution?  

 To refuse advice to dissolve the lower house (eg if a no confidence motion is being 
debated). 

 The Whitlam Dismissal, 1975: lack of Senate confidence led to dismissal of Whitlam 
government as would not pass a supply bill. Responsible government, in theory, only 
requires confidence of the lower house – was Kerr right to dismiss Whitlam? 

 Almost a practical/principle matter. Some argue that senate should be withheld 
from stopping supply by convention, and that a convention was novated by the 
senate, but others note that it was an effective prevented. Does responsible 
government extend to senate? Not really, but should it in Australia? Senate as 
distinct to house of lords. 

o Prerogative powers defined by Evatt J as powers to act without parliamentary authority, positive 
in character, enabling, but varied in nature. Some prerogative powers are justiciable in the UK on 
basis of malpractice and abuse of power, i.e. the nature of their use, not just their existence.: R 
(Bancoult) v Secretary of State for Foreign and Commonwealth Affairs. This is supported in Australia in 
MAHE v Peko-Wallsend. Scaffold: 

 Is this power imbued in this relevant government body? 

 Property rights are inherited by the states, and remain with them unless given to 
Cth by constitution. 

 Immunities and preferences are shared of States and Commonwealth. 

 Executive powers are subject to a federal division approximately down legislative 
power lines. Those re nationhood/international personality are Cth exclusively. 



 Does an existing prerogative power exist? 

 Power to exclude [deny entry] from entering borders extends from ability to make 
laws re naturalisation and aliens, sovereignty, immigration and criminal entry: 
Ruddock v Vadarlis (Tampa case). However, note CPCF v MIBF, argues that no 
prerogative power to detain aliens exist as would extend outside of borders of 
Australia. Detention here was supported on statutory power. Note Kiefel J obiter 
doubting power to exclude and expel non-citizens as inherent. Plaintiff M68/2015 
v MIBP raises inherent executive incapacity to detain – extent of powers 
determined by s 61 of Constitution.  

 Federal Commission of Taxation v Official Liquidator of EO Farley Ltd: executive powers 
exist to executive treaties, declare war, make peace, coin money, incorporate bodies 
by royal charter, pardon offenders, confer honours. Immunities and preferences: 
immunity from suit, freedom from distress of rent. Property rights to royal metals, 
royal fish, treasure troves, property over foreshore, seabed and seabed’s soil. 

 Does a statute exist erasing this use of power/is one required? 

 If a statute exists, it displaces any existing coincident prerogative power: A-G v De 
Keyser’s Royal Hotel. ‘Necessary words or implication to displace: Cadia Holdings v 
NSW. Some powers may not be easily displaced: Ruddock v Vadarlis. Do note that 
they can be expressly retained by a statute. 

 Wool Tops: cannot impose a tax without statutory power. Lim: Detention for a non-
punitive purpose requires statute. Cannot authorise action which is a trespass at 
common law: Entick v Carrington. 

 Axiomatic that state executive powers can be abrogated by Cth legislation. 

o Delegation of law-making power. Executive long-standing able to make rules, regulations, 
proclamations, orders in council, instruments [regulations]. We focus in this unit is rulemaking 
legislative in character, and pursuant to express statutory authority. Scaffold: 

 Generally, have three elements: enabling act, instrument, LI Act(Cth) 

 Constitutional validity of delegation of legislative power? 

 Dignan’s Case (For Cth delegation): (1) delegation must be to a body responsible to 
parliament, (2) delegation cannot be wholesale abdication of legislative power, that 
is it cannot be a delegation of power to legislate on a head, and (3) must not be so 
extensive and vague that no connection to a head of Cth legislative power may be 
identified. 

 Plainitff S157/2002: must ensure that there is a connection between state of affairs 
in statute and the constitutional head of power, privative clauses ousting judicial 
review of administrative decisions may be invalid. 

 NSW v Commonwealth: not an abdication of legislative power where the domain of 
legislative power is limited, even by implication. May be an abdication if no 
limitation on what can be declared by the delegated body. 

 Constitutional validity of regulation – is the substance of the regulation constitutionally 
invalid? 



 Link through to powers, whether is supported by powers. 

 Administrative validity of the regulation? 

 Is the regulation within the scope of delegated legislative power? Evans v NSW 
raised in that case that due to principle of legality and focus on objective 
inconvenience made some legislated nuisances invalid under authorising act. 

 Compliance with statutory procedures for regulation making? 

 Cth: use Legislation Act 2003 (Cth) 

 Making: ss 15J(2), 17, 19 – must take reasonable steps for consultation, but does 
not eliminate validity. 

 Registration: ss 12, 15k 

 Tabling: s 38 must be tabled. Non-compliance makes it immediately ineffective as 
if repealed. 

 Parliamentary scrutiny 

o Parliament may disallow under s 42 steps. If disallowed treated as if 
repealed on day of disallowance. 

o Scrutiny is generally given through the Senate Standing Committee on 
Regulations and Ordinances – bipartisan, meets regularly to provide 
scrutiny, and will generally write to relevant minister to get information 
between giving motion of disallowance. Scrutinise matter such as money, 
that which bears on rights and liberties, provisions imposing obligations or 
conferring enforceable rights, or creating offences with great penalties. 

 Repeal can either be by primary legislation that repeals the instrument expressly, 
or under the enabling act. Can be repealed if A-G satisfied no longer needed, and 
automatic repeal does exist – 10th anniversary on 1 april or October. 

o The Nationhood power is ostensibly a power supported by s 61 of the constitution. Non-statutory 
in nature, but ancillary legislative power from s 51(xxxix): Pape. Scaffold: 

 Is the executive power being exercised with regards to a legitimate concern with national 
issues? 

 Australian Assistance Plan Case (1975) 135 CLR 338: confers on executive power to 
engage in enterprises and activities peculiarly adapted to the government of a 
nation and which cannot otherwise be carried on for the benefit of the nation. 

 Established categories: 

o Prevention of sedition, overthrow, subversion 

o Promulgation of national flags, anthems and other symbols, 

o Exploration ‘whether it be foreign lands, or seas, or in areas of scientific 
knowledge or technology’ (AAP case) 


