
UNFAIR DISMISSAL 
 
Objectives 
 

• ‘Fair go all round’  s 381(2); Loty’s case 
 
Time Limits 
 

• Pursuant to s 394(2)(a), [A] has lodged his/her UD application within 21 days of 
his/her dismissal taking effect. 

• Alternatively: Given that [A] failed to lodge his/her UD application within 21 days of 
his/her dismissal taking effect, the FWC will only have jurisdiction to hear the matter 
if the application is lodged ‘within such further period as the FWC allows’ under s 
394(2)(b). To allow and extension of time, the FWC must be satisfied that there are 
exceptional circumstances with reference to the considerations in s 394(3)    

(a) the reason for the delay; and 
(b) whether the person first became aware of the dismissal after it had taken 

effect; and 
(c) any action taken by the person to dispute the dismissal; and 
(d) prejudice to the employer (including prejudice caused by the delay); and 
(e) the merits of the application; and 
(f) fairness as between the person and other persons in a similar position. 

• Here, [REFER TO  CONSIDERATIONS ABOVE]  

• Further, the circumstances: Ho; Nulty 
o Are out of the ordinary course, unusual, special or uncommon; 
o Need not be unique, unprecedented or very rare; 
o Are not those regularly or routinely, or normally encountered. 

 
Protection from Unfair Dismissal 
 

• [A] is a national system employee and [R] is a national system employer s 380 

• [A] must be ‘protected from unfair dismissal’ under s 382 in order for the FWC to 
have jurisdiction to hear the matter. 

 

• Minimum employment period (s 382(a)) 
o [A] had completed a period of continuous service with [R] of [PERIOD] at the 

time that he/she was [GIVEN NOTICE OF THE DISMISSAL/IMMEDIATELY 
BEFORE THE DISMISSAL]. This accounts for [EXCLUDED PERIODS] under s 
22(2) which, whilst not included in the period of continuous service, do not 
break [A]’s continuous service s 22(3). 

▪ Excluded periods: Unauthorised absence/leave, unpaid leave 
(excluding community service leave, stand down period)  s 22(2) 

▪ If casual: [A]’s service counts toward the period of continuous 
employment despite being a casual because he/she was employed on 
a regular and systematic basis (s 384(2)(a)(i), Yaraka) as evidenced by 
[EVIDENCE]. He/she also had a reasonable expectation of continuing 



employment with [R] on a regular and systematic basis (s 
384(2)(a)(ii))  

▫ Regular = repetitive pattern, not frequent/often/uniform 
▫ Systematic = ‘something that could fairly be called a system, 

method or plan’ Yaraka 
▫ A generally available and R offered work when it was available 

Ponce 
▫ Work offered regularly enough that it could no longer be 

regarded as occasional or irregular Ponce 
▪ If transferring employee: [A]’s service with [R2] counts towards 

his/her period of service with [R1] because it [IS AN ASSOCIATED 
ENTITY OF/DID NOT INFORM A IN WRITING THAT SERVICE WITH R2 
WOULD NOT BE RECOGNISED]  s 384(2)(b) 

▪ If notice given: time when termination is to take effect must be 
specified or ascertainable Duggan 

o As such, [A] has served the minimum employment period of [6/12 MONTHS] 
required by s 383[(a)/(b)] because [R] employs [MORE THAN/LESS THAN] 15 
employees (incl. casual employed on a regular and systematic basis) and 
therefore [IS/IS NOT] a small business as defined in s 23 

 

• High income threshold (s 382(b)) 
(i) [A] was covered by [MA]; OR 
(ii) [EA] applied to [A]; OR 
(iii)  [A]’s average annual earnings of [$] were less than the high income threshold 

of $145,000. 
 
‘Unfairly Dismissed’ 
 

• [A] must have also been ‘unfairly dismissed’ under s 385 in that he/she:  
(a) was dismissed; and 
(b) the dismissal was harsh, unjust or unreasonable; and 
(c) the dismissal was not consistent with the Small Business Fair Dismissal Code; 

and 
(d) the dismissal was not a case of genuine redundancy. 

 

• ‘Dismissed’ (s 386)  
o [A]’s employment was terminated at the initiative of [R]. Therefore he was 

dismissed within the meaning of s 386(1)(a) 
▪ Required termination of the employment relationship 

o Alternatively: [A] may argue that he was forced to resign from his 
employment by [R] because of [R’s CONDUCT]. This conduct left [A] with no 
real choice but to resign (Mohazab) and demonstrates an intention by [R] to 
end the employment relationship (O’Meara) between [A] and [R] 
notwithstanding the fact that the employment contract itself was not 
terminated (Searle). [A] will therefore likely be able to discharge the onus of 
proof to establish that he/she did not resign voluntarily (Peary) but was 
dismissed within the meaning of s 386(1)(b) 



o The following does not constitute dismissal: s 386(2) 
(a) Expiration of fixed-term/seasonal/task-specific engagement 
(b) End of a training arrangements; or  
(c) demoted but without  significant reduction in remuneration duties 

 

• ‘Harsh, unjust or unreasonable’ (s 387) 
o With reference to the factors that the FWC must take into account under s 

387, [A] may argue that his/her dismissal was harsh, unjust or unreasonable 
because [FACTORS]:  

(a) was there a valid (i.e. sound, defensible and well founded) reason 
(Selvachandran) for the dismissal related to [A]’s capacity or conduct? 
(including its effect on the safety and welfare of other employees);  

(b) was [A] notified of that reason?;  
(c) was [A] given an opportunity to respond to any reason related to his/her 

capacity or conduct?;  
▪ Opportunity to respond must be given before decision is made 

Crozier 
(d) did [R] unreasonably refuse to allow [A] to have a support person present to 

assist at any discussions relating to dismissal;  
(e) if the dismissal related to unsatisfactory performance, was [A] warned about 

that unsatisfactory performance before the dismissal;  
▪ Warning must identify aspects of performance that are of 

concern and that employment is at risk unless performance 
improves. Mere exhortation to improve is insufficient Fastidia 

(f) Impact of [R]’s size on procedural fairness in effecting the dismissal;  
(g) the degree to which the absence of dedicated human resource management 

specialists or expertise in the enterprise would be likely to impact on the 
procedures followed in effecting the dismissal; 

(h) any other matters that the FWC considers relevant. 
▪ E.g. ‘differential treatment’, age, length of service, employment 

record Linfox 
o For ‘out of hours conduct’, link to implied duty of fidelity/good faith Rose 

 

• Small Business Fair Dismissal Code (SBFDC) 
o The dismissal [WAS/WAS NOT] consistent with the SBFDC as required by s 

385(c) because:  
▪ Non-summary dismissal: The dismissal [IS/IS NOT] fair under the 

SBFDC because [R] [GAVE/DID NOT GIVE] [A]: 
▫ a reason why he/she is at risk of being dismissed and warn 

that he/she risks dismissal if there is no improvement; and 
▫ an opportunity to respond to the warning and a reasonable 

chance to rectify the problem (may involve job training or 
clarifying job expectations);  

▫ permission to have a support person present when asked 
(procedural requirement) 

▫ a valid reason for his/her dismissal based on the employee’s 
conduct or capacity; and 



▪ Summary dismissal: [R] [BELIEVED/DID NOT BELIEVE] on reasonable 
grounds that [A]’s conduct was sufficiently serious to justify summary 
dismissal. This is evidenced by [EVIDENCE OF THEFT, FRAUD 
VIOLENCE, SERIOUS RISKS TO HEALTH AND SAFETY]  

▫ Dismissal deemed fair if an allegation of theft, fraud or 
violence was reported to police on reasonable grounds 
Domingo 

 

• ‘Genuine redundancy’ (s 389)  
o The dismissal was also not a case of genuine redundancy per s 385(d) 
o This is because [R] [STILL REQUIRES/DOES NOT REQUIRE, BECAUSE OF 

CHANGES IN OPERATIONAL REQUIREMENTS,] [A]’s job to be performed by 
[SOMEONE/ANYONE] and complied with [MA/EA CONSULTATION 
PROVISION]  s 389(1) 

o If genuine red.: However, [A] may argue that it was reasonable in the 
circumstances that he/she be redeployed to [POSITION] within [R’s 
BUSINESS/ASSOCIATED ENTITY] and that his/her dismissal was therefore not 
a case of genuine redundancy. 

o Also consider whether consultation terms of MA/EA complied with in that 
employees were given a genuine opportunity to change the decision 
Queensland Rail – QR fined $250k 

 
Remedies for UD 
 

• Reinstatement: FWC may make an order: 
o To reinstate [A] to his/her former position under s 391(1) or to another 

position with terms and conditions no less favourable than his/her previous 
position under s 391(1A); 

o to maintain the continuity of [A]’s employment under s 391(2); 
o for lost remuneration resulting from the dismissal under s 391(3); 

 

• Compensation: FWC may make an order that [R] pay [A] compensation instead of 
reinstating him/her under s 392(1) if it considers reinstatement to be inappropriate 
and compensation to be appropriate in the circumstances s 390(3) 

• In determining the amount of compensation, the FWC must have regard to the 
considerations in s 390(2). Here, [PINPOINT MOST RELEVANT FACTORS BELOW] 
would [LIKELY/UNLIKELY] justify a large amount, although this must be no more than 
the lesser of 26 weeks’ pay or half of the high income threshold s 390(5). 

(a) the effect of the order on the viability of the employer's enterprise; and 
(b) the length of the person's service with the employer; and 
(c) the remuneration that the person would have received, or would have been 

likely to receive, if the person had not been dismissed; and 
(d) the efforts of the person (if any) to mitigate the loss suffered by the person 

because of the dismissal; and 
(e) the amount of any remuneration earned by the person from employment or 

other work during the period between the dismissal and the making of the 
order for compensation; and 



(f) the amount of any income reasonably likely to be so earned by the person 
during the period between the making of the order for compensation and the 
actual compensation; and 

(g) any other matter that the FWC considers relevant. 

• [A] cannot claim compensation for shock, distress, humiliation s 392(4) 
 

• Application under s 539 for Court orders under ss 545 (injunction, reinstatement, 
damages), 546 (pecuniary penalty orders) 

 
Procedural Matters and Cost Orders  
 

• If not resolved, matter assigned to FWC Member for arbitration 

• Can only be represented by a lawyer paid/agent with permission of FWC s 546(1) 

• Can appeal with permission of FWC s 604(1), but FWC will only grant only if satisfied 
it is in the public interest to allow the appeal ss 604(2), 400(1)  

• Any appeal on a question of fact be made on the ground that there is a significant 
error of fact s 400(2) 

• [PARTY] may make an application for a costs order against [PERSON] under s 402 on 
the basis that: 

o Cost order against party for unreasonable act or omission s 400A 
o Cost order against lawyer/paid agent for encouraging party to start, continue, 

respond without reasonable prospect of success OR unreasonable act or 
omission s 401 

o The above are also reflected in s 611  
 


