
 

TORT OF NEGLIGENCE 

Category Types Cases Remarks 
Tort of Negligence Manufacture Liability 

 
Manufacturers owe a duty of care 
to their customers.  
 
S9(2) CLA 
Whether in the circumstances, a 
reasonable person in their position 
would have taken the precautions: 
S9 of Civil Liability Act. 

Donoghue v Stevenson [1932] Case 
Donoghue was drinking ginger beer bought by 
her friend in a café, poured the remainder out 
into a glass and found a decomposed snail. 
Suffered nervous shock and gastro-enteritis. 
 
Decision 
Drink sold by manufacturer was contained in 
bottle which prevented from discovering 
defect, thus it is the legal duty of manufacturer 
to prevent defects likely to cause injury. 
 

- Neighbour Principle 
Take reasonable care to avoid acts that you 
foresee will cause injury to your neighbour. 
Neighbour = people who are closely/ directly 
affected by my act that I ought reasonably to 
have them in contemplation. 

  



 

 

Occupier Liability 
 
Occupiers owe a duty of care to 
people who come onto their 
premises. 
To prove that there is a duty of 
care. 

Australian Safeway Stores 
Pty Ltd v Zaluzna [1987] 

Case 
Rainy day, Plaintiff fell heavily and injured 
herself due to the wet floor inside the 
supermarket. 
 
Decision 
Duty of care owe by an inviter to an invitee. 
When you expect someone to come to your 
store and pay you money, the least you can do 
is to provide a safe environment. 

 Nagle v Rottnest Island 
Authority [1993] 

Case 
Dived from a partially submerged rock ledge 
into water, struck a fully submerged rock and 
became quadriplegic. 
 
Decision 
Basin was promoted for swimming and 
encouraged the public with various facilities 
brought itself a duty of care to public 
swimming in basin. Failure to give any sign of 
warning.  

  



 

 

Occupier Liability 
 
Occupiers owe a duty of care to 
people who come onto their 
premises. 

Romeo v Conservation Commission 
[1998] 

Case 
She mistakenly walked off the cliff 
and seriously injuring herself. She 
sues for failing to prevent risk by 
providing a fence. 
 
Decision 
Just because the risk is foreseeable 
does not mean the defendant must do 
anything, low probability of injury. 
Not reasonable for defendant to have 
done more. NO Duty of care owed. 

 Hackshaw v Shaw [1984]* Case 
Shaw was owner of farm and 
Hackshaw and Cox were trespassers 
stealing petrol, Shaw fired his 
shotgun at the car they were in 
injuring Hackshaw in the process. 
 
Decision 
Shaw owes a duty of care to avoid 
injuring Hackshaw by his rifle. An 
occupier of property can owe a duty 
of care to a trespasser if it can be 
prove that the trespasser could be 
injured by the negligent acts of the 
occupier. 

  



 

 Occupier Liability 
 
Occupiers owe a duty of care to 
people who come onto their 
premises. 
 

Bolton v Stone [1951] 
 
This was to prove the probability of harm 
in regard to past histories.  
 
S9(2) CLA 
Working out whether a reasonable person 
would have done or would not have done 
in the same circumstances. 
- Probability of harm 
- Likely seriousness of harm 
- Burden of taking precautions 
- Social Utility of defendant’s activity 

Case 
Ms Stone was struck by a cricket ball 
outside her home. Cricket field was 
surrounded by a 17 foot fence. 
Witness who lived nearby the pitch 
mentioned that ball only flew out 
approx. 5-6 times in the past 30years. 
2 30years members agreed that hit 
was exceptional.  
 
Decision 
No breach of duty as the likelihood 
of harm was low, the defendant had 
taken all practical precautions. 
Cricket ground had been around for 
90years with no injury and provided 
useful service for community. 

 Fireman owes a duty of care to 
the citizens 

Watt v Hertfordshire [1954] 
 
This was to prove the presence of Social 
Utility. 

Case 
A women was involved in an 
accident and was trapped under a 
lorry. Fire services needed a heavy 
duty lorry jack at the scene but there 
was no means at that time to send it 
there thus loaded onto vehicle with 
no means of securing the jack. Fell 
and injured a fellow fireman (Watt). 
 
Decision 
No breach of duty. The emergency of 
situation and utility of defendant’s 
conduct in saving live outweighs 
taking precaution.  



 

 

 

No Established Category 
 
There would be a need to satisfy 2 
tests, this is to prove that there is a 
DUTY OF CARE. 

 Duty of Care 
 
1. Was it reasonably foreseeable 
that the defendant’s conduct could 
cause harm to someone in the 
plaintiff’s position. 

a. Neighbour Principle 
 

2. Are the salient features of the 
case consistent with the existence of 
a duty of care? 
 

a. Relationship between parties 
b. Control 
c. Relative knowledge 
d. Experience 
e. Vulnerability and Reliance 
f. Personal Responsibility 

 Yates v Jones [1990] 
 
Causation Test 
Was the harm caused by the breach of 
duty?  
S11 CLA (Factual Causation) 

Case 
Yates was injured in a car accident 
caused by Jones. Visited by friend in 
hospital who suggested taking heroin 
would ease the pain. Yates become 
addicted and sues Jones. 
 
Decision 
No breach of duty. Heroin addiction 
is not caused by Car accident. 

  



 

 

No Established Category 
 
There would be a need to satisfy 2 
tests, this is to prove that there is a 
DUTY OF CARE. 

Chappel v Hart [1998] 
 
 
Causation Test 
Was the harm caused by the breach of 
duty?  
S11 CLA (Factual Causation) 

Case 
Jockey uses sauna at racetrack. 
Sauna was overheated and 
dehydrated him , subsequently 
suffered a heart attack. 
 
Decision 
Dehydration was only but 1 of the 
reason for heart-attack. However, it 
significantly increases the risk of 
injury. 

 Chappel v Hart [1998] 
 
 
Scope of Liability Test 
Is it appropriate for the scope of the Def’s 
liability to extend to the harm actually 
suffered by the plaintiff? 
  

Case 
Plaintiff was owner at a wharf, 
defendant negligently discharged 
furnace oil into harbour which was 
200m away. Molten iron fell through 
gaps in wharf causing fire damaging 
ships etc. 
 
Decision 
The discharge of oil into the harbour 
could not have been reasonably 
foreseen to cause fire damage to the 
wharf which was a distance away 
from ship. 

 Negligence Defences 
 

1. Voluntary Assumption of 
Risk. 
a. Allowing a drunkard 

to drive you. 

1. Agar v Hyde [2000] – 2 rugby 
union players broke their neck in 
a scrum. 

 S15CLA: Def not under duty to 
warn obvious risk. 

 



 

2. Contributory Negligence 
(Partial Defence) 

 

 S17-19 CLA: Def not liable for 
harm from obvious risk of 
dangerous recreational activity. 

 
2. Ingram v Britten – Pl driving 

tractor on farm at speed, however 
Def did not secure metal frame to 
tractor. 

3. Manley v Alexander – Pl was 
drunk and slept in the middle of 
road, Def drive over him 
(Negligently). 

 Negligence Remedies 
 

1. Award of damages – To 
place the person in 
position had they not get 
injured. 

2. Injunction – Refrain from 
doing certain acts. 

 

  

 

Category Types Cases Remarks 
Intentional Torts Trespassing of Airpspace/Land 

 
1. Trespass to land 

 
A person is considered trespassing 
if : 

 
Kelsen v Imperial Tobacco 
[1957] – Airspace/ Land 

Facts: 
 

 Imperial owned the freehold in 
premises from which he ran a wholesale 
tobacco business. 

 He leased part of the premises to Kelsen 
who ran a tobacconist shop and had a 
adjoining flat where he lived. 


