
TOPIC 1 - AN INTRODUCTION TO AUSTRALIAN CONSTITUTIONAL LAW 
  

What does the Australian Constitution do? 

• Establishes a parliament 
• Establishes institutions and framework of government for Australia (parliament, 

executive, judiciary) 

• AUS Constitution was established 01/01/1901  
▪ Created Commonwealth Australia 
▪ Established federal system of government (a system with 2 levels of 

government) 
▪ Colonies transformed into independent states - created a new nation 

  
Do you need a written Constitution to be a nation state? 

• No  
• Because England and NZ don't have a written constitution 

  
Is the Australian Constitution a law? 

• Yes, it's a supreme law 
• Every statute/common law must be compatible w/ the Constitution - if it isn't then the 

Constitution prevails 
  

Can the government do what they want? 

• No, they have no legal authority until its given by a source of valid law (e.g. statute 
law, Constitution or common law) 

  
How does the Australian Constitution differ from the American Constitution? 
  

America 

• Their constitution was birthed from a war against British - born out of revolution 
• They kicked British out and became an independent republic 
• Bills of rights reflected a fundamental distrust of the government 

▪ Was drafted because they wanted to put Constitutional limitations on their 
power of government  

  
Australia 

▪ English law incorporated into Constitution and drafted by British settlers  
▪ There was no revolution as there was in America  
▪ When drafting the Constitution, no women or Aboriginals were included 

  
Why does Australia not have a Bill of Rights? 
▪ Australia has no Bill of Rights on the basis that we have faith in our government to do 

the right thing  
▪ At the time the Constitution was being drafted, it was drafted to protect the 'white 

man' and no other race or gender were involved thus, the faith stored within it to NOT 
draft a Bill of Rights 

▪ They were scared the Bill of Rights might protect other races - they were openly racist 
back in the days 

▪ The drafting of a Bill of Rights invalidates other laws in the Constitution such as 
'picking out races, genders, religions and discriminating against them at their own 
benefit' 

  
What is parliamentary sovereignty? (THIS REFERS TO UK AND NZ) 
▪ Means Westminster parliament has power to make/unmake any law whatsoever 

irrespective of subject matter 



  
▪ Is there a remedy for this? 

▪ There is no judicial remedy 
▪ But there is a political remedy by where you vote out the people who hold a 

seat in parliament 
  
BRIEF CONSTITUTIONAL CHRONOLOGY 

1215 - Magna Carta 
▪ Basically a fight b/w rich people vs. the King 
▪ Outcome that came about from the fight is known as Magna Carta 
▪ Agreed to limit royal/arbitrary power 

  
1295 - Birth of Bicameral Parliament 
▪ First time there were two houses of parliament 

  
Significance for judiciary of case of prohibitions (1607) and case of proclamations (1611)? 
▪ Were the building blocks for judicial independence 
▪ English judge declared king/queen of Monarch can't be directly involved in common 

law cases (1607) - must allow courts to deal with matter alone 
▪ Case of proclamations said King/Queen can no longer make new crimes by 

proclamation (1611) 
  

1640 - Impact of the English Civil War had on Australian Constitutionalism? 
▪ War b/w parliament and the Crown 
▪ Parliament won 
▪ Parliament became dominant constitutional characteristic in UK - influenced 

Australia's government today 
▪ Reason why statute law trumps common law is because of this war - Parliament is 

legal dominant constitution (parliamentary sovereignty) 
  

1688 - Glorious Revolution: Bill of Rights  
▪ King & Queen have assumed the throne but position was authorised by Bill of Rights 

Act 
▪ Significance is that English monarchy retains its position and authority on the basis of 

an act of parliament - so if parliament changes those arrangements, then they can 
change arrangements in regard to the monarchy 

  
1701 - Act of Settlement 
▪ Act passed by US parliament soon after Bill of Rights 
▪ Secured independence of judges - stated that judges can't be removed unless there's a 

joint sitting of both houses of parliament and they both have the numbers to remove 
the judge  

▪ S72 Australian Constitution - says the same thing 
  
SOURCES OF AUSTRALIAN CONSTITUTIONAL LAW 
 

1855 - Victorian Constitution 

• Created new entity (made it a state) by Westminster parliament 
  

1865 - Colonial Laws Validity Act 

• Purpose of the act was to remove any apparent inconsistency b/w colonial and imperial 
legislation 

  
1901 - Australian Constitution proclaimed 



  
S106 Commonwealth of Australia Constitution Act 

• Recognised the continuation of the States 
• Constitutionalises existence of states in Australian Constitution - meaning that if there was 

any attempt to break up the federation then s128 process would need to be undertaken  
  

Territories: Significance of s106? 

• Sydney & Melbourne couldn't agree where capital would be so the agreed that they'd create 
a territory (Canberra) 

• Idea came from American Congress 

• S122 - The creation of ACT and NT was facilitated through legislation that was supported by 
this section 

  
1931 - Statute of Westminster 

• British law clarifying the powers of Canada's Parliament 
• After this was enacted, this meant that no law of federal parliament would be invalidated if 

it conflicted w/ English law 

• Provided Commonwealth of Australia w/ more independence 
• This didn't apply to state parliament so if there was a conflict b/w Victorian law and a law of 

Westminster parliament - Westminster law overrides 
• States didn't want this because they didn't trust Commonwealth 

  
1986 - Australia Acts (the "States" statute of Westminster) 

• States agreed to legal independence that was provided to Commonwealth by Statute of 
Westminster 

• Secured Australia's legal independence from UK 
• Final trigger for High Courts to consider the notion of popular sovereignty  

  
Why are High Court Decisions an important source of Australian Constitutional Law? 

• Essentially their interpretation makes law 
  

CONSTITUTIONAL FUNDAMENTALS 
 

Federalism 

• States used to hate each other but they eventually became one nation and worked 
together due to fear of invasion 

• States became federal to have a bigger free trade zone s92 - consequence of state 
uniting  

  
Separation of powers 
i. Legislative (Parliament) 

ii. Executive (Government, police) 
iii. Judiciary (Courts) 

  
Its purpose is to create a system of checks and balances to limit the possibility of abuse of 
power in the Federal system 
  
Rule of Law  

• Absence of arbitrary decision making by having well-defined and established laws 
  

Why is Judicial Review an extraordinary power? 

• Because you hold the power to change and make law 
  
The Australian Constitution is the supreme legal authority of Australia  



  
How could a state secede from the Commonwealth? 

• War (revolution) 
• Referendum 

  
S51 - Australian Constitution 

• Sets out legislative powers of the Parliament 
  

So how do you know what powers the State has? 

• Literally anything else that isn't mentioned in the Constitution 

• They're called residual powers 
  
Concurrent           

 


