
1 Lecture	  14:	  S51(i)	  Trade	  and	  Commerce	  	  
 
Section 51(i): 
The Parliament shall, subject to this Constitution, have power to make laws for the 
peace, order, and good government of the Commonwealth with respect to: 
 (i) Trade and commerce with other countries, and among the states  
 

• Section 8 US Constitution: 
The Congress shall have power…To regulate commerce with foreign nations, 
and among the several states, and with the Indian tribes;  

 
Trade and commerce power was seen as Commonwealth main tool for regulating 
economic activity - between Huddart and  
S51 outlines range of powers - but don't have the same in the US - as a result of lack 
of other grants of power in the us the courts have given it a much broader reading and 
view of the power compared to our courts  
 
1.1 Trade	  and	  commerce	  power	  	  
Cth’s power over interstate and overseas trade and commerce has been used to 
regulate a wide variety of activities, including import and export trade, trade practices, 
the operation of federal government business enterprises, international shipping, 
aviation and regulation of interstate road transport.  

• Power was important to development of Australian national economy  
• Since 1970s its significance has been eclipsed by an expansive reading of 

corporations power – Strickland v Rocla Concrete Pipes Ltd (1971)  
 
The trade and commerce power is directed to trade and commerce with other 
countries among the states. It does not enable the federal parliament to regulate purely 
intrastate trade in a direct way  
 
1.1.1 The	  Cths	  powers	  to	  regulate	  trading	  and	  commercial	  

matters	  	  
• s 51(i) is only one of a number of overlapping powers that deal with topics 

that touch and concern trade and commerce.  
• The Commonwealth enjoys power to regulate 

o postal, telegraphic, telephonic and other like services – s 51(v) 
o broadcasting - s 51(v) 
o quarantine - s 51(ix) 
o currency - s 51(x) 
o banking other than State banking - s 51(xiii) 
o insurance other than State insurance - s 51(xiv) 
o bills of exchange and promissory notes - s 51(xvi) 
o bankruptcy and insolvency - s 51(xvii) 
o copyrights, patents of inventions and designs, and trade marks - s 

51(xviii) 
o foreign, trading or financial corporations - s 51(xx) 

 



cth can use powers over subject matters that are less obviously ‘commercial’ in 
character and adopt them to effect policies that circumvent the apparent restriction on 
the regulation of intrastate trade and commerce  

• eg Commonwealth could use defence power s51(vi) to regulate price of food 
during war; it could regulate foreign investment in Australia using alien power 
s51(xix); or intrastate industrial disputes using s51(xxxv); territories power 
s122 to regulate trade and commerce within territories, between territories and 
between territories  

 
finally the Commonwealth can use its incidental power to regulate things and 
activities that are physically located within a state so long as they are sufficiently 
connected to interstate or overseas trade and commerce.  
 

• The Commonwealth could use the defence power - s 51 (vi) to seize 
international trading operations controlled ‘terrorists’;  

• It could regulate foreign investment by non-resident individuals using the 
aliens power - s 51(xix);  

• or industrial relations in trading entities - ss 51(xxxv) & 51(xx) 
• The Commonwealth can use its territories power - s 122 to regulate trade and 

commerce within Territories, between Territories, and between Territories and 
States and overseas.  

• The Commonwealth can utilise the notion of the implied incidental power to 
regulate things and activities that are physically located within a State so long 
as they are sufficiently connected to inter-State or overseas trade or commerce. 

• s.92 Prohibits restrictions on interstate trade where the purpose or effect is to 
discriminate against interstate traders 

 
Conceit all power based on adoption of us concept a allows Commonwealth to fully 
exercise the head of power provided there is sufficient connection between the power 
and the situations? Applies to all of the s51 powers  
 
1.2 Interpretation	  of	  the	  power	  	  
1.2.1 Defining	  ‘trade’	  and	  ‘commerce’:	  general	  rules	  of	  

construction	  of	  constitutional	  powers	  	  
• Principle of harmonious interpretation: 

Note: Many of the cases are re s.92 but because of this principle are of equal 
relevance to s.51(i) 

• James v The Commonwealth (1936) 55 CLR 1  
• Concluded that s92 cases that consider the meaning of the words trade 

and commerce are relevant to considerations of s51(i)  
• Give the words their popular meaning 

W & A McArthur Ltd v Queensland (1920) 28 CLR 530 -  
 
What are trade and commerce - w&a case  

• S92 case after First World War the qld government introduced legislation to 
prevent profiteering and was unlawful for trader to sell certain commodities at 
a price higher than the price declared in the qld government gazette. 
MacArthur as company selling calico materials and had traveling sales people.  



• They were alleged to have infringed the qld legislation by charging a price 
higher for calico than gazetted in the qld gov. Mounted a s92 argument - that 
the qld leg was an unfair restriction on freedom of trade and commerce. In 
course of assist the court looked at the meaning of the words - ordinary 
English words given their ordinary meaning -at 548!!!  

• Commonwealth parliament has power under 51(1) has power to make laws of 
interstate trade and commerce  

	  


