
PRELIMINARY MATTERS 
All sections refer to the Australian Consumer Law (Sch 2 of the Competition Consumer Act 2010 (Cth) (‘CCA’)) un… 
(1) DOES THE ACT APPLY? 
As the CCA applies, so does the ACL in Sch 2.  
 
CORPORATIONS 
The ACL applies ‘to the conduct of corporations’ through s 131(1) CCA. Includes foreign corporations (s 4 CCA). 
If outside Australia, conduct must impact Australian markets (Valve, s 5 CCA).  
 
Deeming conduct of Employees and Agents to be conduct of corporation: (1) The ‘conduct [must be] within the 
scope of the actual or apparent authority of the director, employee or agent’ (s 139B(1)(a)), and that person ‘had 
that state of mind’ (s 139B(1)(b)). (2) As the conduct by [director, employee] was ‘within the scope of the actual or 
apparent authority’ of them (s 139B(2)(a)). (2A)  As the conduct was ‘at the direction of a director, employee or 
agent’ with their [express/implied] consent and within the [D/E/A]’s ‘actual or apparent authority’ (s 139B(2)(b). 
(3) the conduct of [D/E/A] is deemed to be the conduct of the corporation (s 139B(2)).  
e.g. Scope Authority: X says you make $1m a week. Not in scope to lie, in scope to sell.  
 
See State legislation for unincorporated entities (e.g. NSW Fair Trading Act ss 27-8). 
 
CROWN IMMUNITY 
The Crown in the right of the Cth is bound by the CCA if it ‘carries on a business, either directly or by an authority 
of the Cth' (s 2A(1) CCA). Act applies as if it were a corporation (s 2A(2)).  
The Crown in right of the states and territories are bound by their own Fair Trading Act (e.g. NSW s 36).  
 
(1) Authority: Directly: Look for Departments or actions by the executive (Serway).  
Authority of Cth: ‘[a] body corporate established for the purpose of the Commonwealth or under a law of the 
Commonwealth or [a] Territory’ (s 4(a) CCA); or ‘an incorporated company in which the Commonwealth … has a 
controlling interest’ (s 4(b) CCA). 
 
(2) Carries on a business: Must be involved in ‘trade, or commercial … engagements’ that ‘a private citizen [might] 
undertake’ (Murphy). Not purely regulatory functions (Murphy).  
A ‘solitary transaction’ is not enough, must be ‘a succession of acts with system and regularity’ (Murphy).  
‘The less commercial the character and objectives of an organisation, the greater the degree of system and 
regularity required to establish that it carries on a business’ (Murphy). 
Murphy: Vic built tollway for profit with for profit partner. Sufficient evidence to be considered at trial. 
 

MISLEADING AND DECEPTIVE CONDUCT 
Applies to traders, consumers (Hornsby) and competitors (Parkdale).  
 
(1) TRADE OR COMMERCE (s 18)? 
Does not include one off sales (J S, O’Brien). May include offers of employment (courts divided (Duncan)). 
Must be in trade or commerce, not merely connected with it (Concrete). Activity not business (Concrete). 
Conduct must ‘bear a trading or commercial character’ (Concrete). E.g. sale of X clearly bears trading, 
advertisement relating to the goods they sell.  
J S: AGPS sold off some capital assets. Concrete: Employers said safe, unsafe and fell. 
Argy: one off sale of home conducted by real estate agent. One off sale by vendor not TC, but sale by agent is. 
 
Statements made in debate: Conduct designed to affect or influence the trade or commerce of another entity is 
sufficient to be in trade or commerce (Houghton, Seafolly, Cf Orion (RSPCA: Public information, political)).  
Houghton: Online wine business. Employed private individuals. Conduct was directed towards the business; TC.    
Seafolly: M sold swimwear, thought S copied designs. Wrote on FB. M argued just opinion. In TC as trying to harm 
the TC of another company. 

(2) CLASS OF CONSUMERS? (Parkdale, Taco) 
(A) Class of Individuals:  
(i) Identify the class: Look at ‘time period’ and ‘geography’ (Telstra). This includes the smart and the dumb 
(Telstra). In Reckitt, an ad was held to be to the world at large, but particularly people who were targeted by ad.  
(ii) Rep Member: Must identify the objective (Veda, Malouf) reasonable (Bodum) ‘representative member of that 
class’ (Campomar). Ignore extremes, person just below the middle (Taco). ‘not those who fail to take reasonable 
care of their own interests’ (Veda).    Note: Apotex for dividing classes (doctors vs consumers).  
(iii) NOW GO DO MoD! Come back tho:  
Will be MoD if ‘real and not remote chance that it will lead [the rep] into error.’ (Veda, Malouf, Campomar). 
(iv) Not insignificant: has ‘a not insignificant number of members of the class’ been mislead? (Veda, Bodum). In 
Pokemon and Domain, judges held that if the representative member was misled, so was the not insignificant 
number of members in the class.  
(B) Identified Individuals: Was the mislead state of mind caused by the conduct? ‘Establish a causal link between 
the impugned conduct and the loss’ (Butcher). Individual’s ‘state of knowledge’ is relevant (Backoffice).  
 
(3) MISLEADING OR DECEPTIVE CONDUCT 
Conduct (Miller) is misleading or deceptive when it leads into error (Parkdale). Here we examine the conduct 
‘objectively’ ‘as a whole’ (Specsavers) and particularise the error created by the conduct (Houses, Taco).  
 
Was it likely to MoD? (Telstra) Evidence that a person in the class has been actually mislead is evidence but not 
conclusive (Telstra, Taco). Can still be MoD if later corrected (Specsavers). Falsity is not determinative.  
 
Wonderment: Not MoD if error ‘has arisen due to extreme or fanciful assumptions’ (Veda, McWilliams). 
McWilliams: M produced wine caskets called Big Mac. Not MoD as while consumers might wonder if there is a 
connection with McDonalds, it is merely wonderment and not error.   
 
(A) Comparative Ads: 
Comparative ads are not necessarily MoD, especially where they provide facts and enhance competition (Gillette). 
Where ‘actual comparisons’ are used, care must be taken to ensure no errors or half-truths (Gillette).  
‘[A] degree of “robustness” is required’, ignore those who ‘fail to take care of their own interests’ (Specsavers). 
Gillette: Battery ad did not compare ‘like with like’. As the ‘assertations are not untrue, or misleading half-truths’ 
not MoD. ‘[A]n advertiser can lawfully compare a particular aspect of its product or service favourably with the 
same aspect of a competitor’. Here comparing battery life.  Cannot compare out of context.  
Puffs: ‘Statements which are puff or which are exaggerated’ are not actionable representations (Sabre, Stuart). 
Statements that are capable of quantification are not puffs (Byres: apartments were ‘bigger and better’ than other) 
‘a claim will not be regarded as mere puffery if there is a definitive statement [about] a characteristic’ (Specsavers). 
Puffs are generally ‘incapable of being proved’ (Houses). In Kaye, promise to make you a millair was not a puff. 
 
(B) Character Ads: 
Can create misrep that there is a commercial relationship, endorsement or approval, person uses the product. 
Hogan: Ad included seen that was very similar to a scene from a movie with H. Unauthorised use of image and 
likeness in the context of the film was sufficient for MoD. 
 
(C) Contractual Promises: 
s 2(2)(b) defines conduct to include ‘the making of, or the giving effect to a provision of’ a contract. 
‘[A]n express contractual promise…will constitute an actionable implied representation…if the party…had no 
intention or capability of carrying it out at the time it was made’ (Coles). 
Precontractual statements are generally not actionable. 
 
(D) Representations with respect to future matters: 
If ‘a person makes a representation with respect to any future matter (including the doing [or] refusing to do, any 
act) [and there are not] reasonable grounds for making’ it, it is taken ‘to be misleading’ (s 4(1)). It is presumed 
there are not reasonable grounds unless evidence ‘to the contrary’ (s 4(2)). Continued… 
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s 21 — Unconscionable conduct in connection with goods or services 

(1) A person must not, in trade or commerce, in connection with: 

(a) the supply or possible supply of goods or services to a person (other than a listed 

public company); or 

(b) the acquisition or possible acquisition of goods or services from a person (other 

than a listed public company); 

engage in conduct that is, in all the circumstances, unconscionable. 

(3) For the purpose of determining whether a person has contravened subsection (1): 

(a) the court must not have regard to any circumstances that were not reasonably 

foreseeable at the time of the alleged contravention; and 

(b) the court may have regard to conduct engaged in, or circumstances existing, before 

the commencement of this section. 

(4) It is the intention of the Parliament that: 

(a) this section is not limited by the unwritten law relating to unconscionable 

conduct; and 

(b) this section is capable of applying to a system of conduct or pattern of behaviour, 

whether or not a particular individual is identified as having been disadvantaged by the 

conduct or behaviour; and 

(c) in considering whether conduct to which a contract relates is unconscionable, 

a court’s consideration of the contract may include consideration of: 

(i) the terms of the contract; and 

(ii) the manner in which and the extent to which the contract is carried 

out; 

and is not limited to consideration of the circumstances relating to formation of 

the contract. 

 

 

s 20 — Unconscionable conduct within the meaning of the unwritten law 

(1) A person must not, in trade or commerce, engage in conduct that is unconscionable, within 

the meaning of the unwritten law from time to time. 

Note: A pecuniary penalty may be imposed for a contravention of this subsection. 

(2) This section does not apply to conduct that is prohibited by section 21. 

 

 

 


