
 
 
 

 

OPPOSING DISCLOSURES/PRIVILEGE 

 
 
PROBLEM STRUCTURE 

1.   First figure out whether the common law or the Evidence Act applies 
2.   Figure out if privileged is being invoked during the trial or pre-trial: 

Ø   If at pre-trial, point to s 131A of Evidence Act 
 
THE LAW OF PRIVILEGE 

-‐   Most of the privileges derive from the common law of evidence, but are now contained in the 
Evidence Act 1995 (NSW) 

•   But, if the Evidence Act isn’t applicable, then the tests for privilege in common law apply 
-‐   Privilege is an exception of the general duty to disclose; AFP v Propend  
-‐   Note that a privilege claim is usually supported by affidavit evidence that proves the facts 

necessary to establish the privilege claim; UCPR r 1.9(5)(a)  
-‐   Cross-examination is usually permitted on any affidavit used; UCPR r 1.9(5)(b); Esso 

 
Who may invoke it  
The person vested with the interest or relationship protected by the privilege  

-‐   Privilege holder may or may not be a party to the case  
-‐   Some privileges can be raised by the court on its own (e.g. public interest immunity)  

 
Note that if it appears that a witness/party may have grounds for making an application or an objection, 
the court must satisfy itself that they are aware of the effect of that provision: s 133 of Evidence Act  
 
When it may be invoked 

a)   During the trial AND/OR 
b)   At the pre-trial stage; Section 131A of Evidence Act 

•   s 131A extends the operation of privileges to disclosure requirements in pre-trial stages of 
the proceedings, such as discovery, subpoenas, etc., subject to possible limitations: 

Ø   State of NSW v Public Transport Ticketing Corporation: held that s 131A applies 
only where party claiming privilege is also party who has been ordered to surrender 
the info 

o   Thus, when someone who claims privilege is not the person being required 
to hand over such info, claim determined by the common law  

•   Relevant disclosures include: s 131A (2) 
(a)   Summons or subpoenas   
(b)   Pre-trial discovery 
(c)   Non-party discovery  
(d)   Interrogatories  
(e)    A notice to produce;  
(f)   A request to produce a document under Division 1 of Part 4.6  

 
 
 
 



 
 
 
Where it may be invoked  
Can be made to:  

a)   Object to the production of ‘privileged’ documents 
•   Governed by UCPR r 1.9 (3); s 131 of Evidence Act 

b)   Object to access/inspection of privileged’ documents 
•   Differing opinions:  

Ø   Governed by common law: Waugh Asset Management 
o   So that the test in Waind v Hill applies 
o   Followed in Alderman; Environment Protection Authority 

Ø   Or, also governed by s 131A of Evidence Act; Singtel Optus v Weston 
 

-‐   In response to a SUBPOENA: 
•   To avoid the production of documents to the court by seeking an order that documents 

need not be produced; s 131A (2) (a) Evidence Act 
•   To prevent the party who issued the subpoena from accessing the documents that have 

been produced 
 

-‐   In response to an ORDER FOR DISCOVERY: UCPR Pt 21; s 131A (2) (b) Evidence Act (pre-trial) 
•   By listing the document as a ‘privileged document’: UCPR r 21.3 

Ø   A list of documents giving discovery must identify any document that is claimed to 
be privileged and specify circumstances under which privilege claimed to arise; 
UCPR r 21.3 (2)(d)  

•   But, party seeking discovery can challenge a claim for privilege: need to file and serve a 
notice of motion seeking an order that relevant document be produced for inspection 
 

-‐   To object to answering an interrogatory; UCPR r 22.2 (c); s 131A (2) (d) Evidence Act 
•   But, party seeking the answer to the interrogatory could file a notice of motion for an order 

for a further answer to the interrogatory 
 

-‐   In response to a notice to produce (to either resist production or access/inspection of the doc); s 
131A (2) (e) Evidence Act (pre-trial) 

-‐   To object to an order to produce or inspect documents made by the court pursuant to s 68 CPA 
-‐   To resist other forms of compulsory acquisition of documents, e.g.: search warrants and search 

orders under the UCPR  
-‐   As basis for an objection to tender of a document during a hearing (time when evidence ‘adduced’  
-‐   As basis for an objection to the oral examination of a witness during a hearing (evidence ‘adduced’)  

 
Court exception 
Evidence Act s 133: Court may inspect etc. document  
‘If a question arises under this Part relating to a document, the court may order that the document be 
produced to it and may inspect the document for the purpose of determining the question’ 
 
UCPR rule 1.8:  
Court may:  

(a)   Inspect any document 
(b)   If doc. Not before the court, may order that document be produced  

 



Southland Coal: the court has the power to inspect the document itself to determine a claim for privilege, 
especially where differing kinds of claim about the basis of privilege are made (Grant v Downs.) This is 
especially where the judge hearing the application relating to privilege is not the trial judge  
 
CLIENT LEGAL PRIVILEGE 
This protects confidential communications made, and confidential documents prepared, for the dominant 
purpose of a lawyer providing legal advice or legal services relating to litigation  
 
This is more than a mere rule of evidence: it is a substantive general principle; AFP v Propend 

 
Rationale  
Allows lawyers to give proper and fully informed legal advice and representation by promoting open 
communication btn lawyer and client; AFP v Propend 
  

-‐   To promote the public interest by preserving the confidentiality of communications/the rights and 
privacy of persons; AFP 

-‐   Promotes compliance w/ the law by enabling lawyers to give full and considered advice on a 
client’s legal obligations  

-‐   Enhances the administration of justice and the proper conduct of litigation in facilitating the 
representation of clients by legal advisers (protects access to justice); AFP v Propend 

-‐   Professional guidance should be uninhibited by the possibility that what is said to enable advice to 
be sought or given might later be used against the person seeking the advice; Baker v Campbell 
 

Note, however, that there is an inherent tension between the need to protect the confidences of the client 
and the public interest in parties to litigation having access to all relevant evidence; AFP v Propend 

-‐   Privilege reflects the paramountcy of this public interest over a more general public interest, that 
which requires that in the interests of a fair trial litigation should be conducted on the footing that 
all relevant documentary evidence is available; Grant v Downs  

 
Who may claim it  
Claim must be made by the client (not the lawyer or 3rd party); s 118 & 119 of Evidence Act 
 
Where it may be claimed 
Legal advice: s 118 of Evidence Act: Legal advice  
Evidence is not to be adduced if, on objection by a client, the court finds that adducing the evidence 
would result in disclosure of: 

(a)   a confidential communication made between the client and a lawyer, or 
(b)   a confidential communication made between 2 or more lawyers acting for the client, or 
(c)   the contents of a confidential document (whether delivered or not) prepared by the client, lawyer 

or another person, 
 
for the dominant purpose of the lawyer, or one or more of the lawyers, providing legal advice to 
the client. 

 
Legal services relating to litigation: s 119 of Evidence Act: Litigation  
Evidence is not to be adduced if, on objection by a client, the court finds that adducing the evidence 
would result in disclosure of: 

(a)   a confidential communication between the client and another person, or between a lawyer acting 
for the client and another person, that was made, or 

(b)    the contents of a confidential document (whether delivered or not) that was prepared, 
 



for the dominant purpose of the client being provided with professional legal services relating to 
an Australian or overseas proceeding (including the proceeding before the court), or an anticipated 
or pending Australian or overseas proceeding, in which the client is or may be, or was or might 
have been, a party 

Two-stage process for assessing a claim for privilege under s 118 or s 119: Southland Coal: 
a)   Court must be satisfied that the communication or contents satisfies the requirements set out in 

s 118 or s 119 or both  
b)   Court must be satisfied that the production of the document would result in the disclosure of 

confidential communication/confidential contents of a document 
•   What is disclosed must explicitly reveals the confidential communication, or supports an 

inference of fact as to the content of it, which has a definite and reasonable foundation 
•   Disclosure does not occur if what is adduced in evidence merely cause the reader to 

‘wonder or speculate whether legal advice has been obtained and what was the substance 
of that advice’  

•   However, disclosure of the ‘effect’ of legal advice may be considered as disclosure of its 
substance; Fenwick v Wambo Coal 

 
Privilege attaches to communications (rather than documents per se; AFP v Propend) which can be either 
oral or in writing. Moreover, it applies to communications between: 

-‐   Lawyer and client  
-‐   Lawyer and a third party (e.g. lawyer’s letter to an expert witness)  
-‐   A third-party communication (e.g. an export report); Mitsubishi Electric Australia  

•   Need to consider why the document was made: Commissioner of Federal Police  
Ø   Applies to 3rd parties only if made for purpose of litigation (not ladvice); Mitsubishi 

-‐   The confidential communications of unrepresented parties; s 120 of Evidence Act 
•   E.g. where someone later chooses to represent themselves  

-‐   Communications between third party and client; Southland Cole 
•   If the function is to enable the client to obtain legal advice and the third party is so 

implicated in communications made by the client to its legal adviser  
 
Copies of documents 

-‐   Where original was privileged, the copy is also privileged 
-‐   Copies of a non-privileged document may be privileged if the copy was made for the dominant 

purpose of giving legal advice/for use in litigation; Commissioner Australian Federal Police v 
Propend Finance 

 
The elements/test of client-legal privilege 
The key elements are: 
Note first that the onus of proof is on the party claiming privilege (Southland Coal) and that this party must 
bring evidence to make out each element:  
 

a)   There must be a lawyer-client relationship;  
•   Note that under s 117 of the Evidence Act, ‘lawyer’ includes an employee or agent of a 

lawyer (so includes paralegals, etc.)  
b)   There must be a confidential communication or document;  

•    ‘Confidential communication’ refers to communications which were made under an express 
or implied obligation not to disclose its contents; s 117 of Evidence Act 

c)   Created/existing for the dominant purpose of legal advice or litigation  
•   Test must satisfy the requirements of s 118 or s 119 or both; Southland Coal 
•   ‘Dominant’:  

Ø   ‘A clear paramountcy’; Mitsubishi Electric 



Ø   The ruling, prevailing, or most influential purpose: Spotless Services 
 
 
 
Dominant purpose test  
Esso: ‘the test in the Evidence Act [s 118-120] is whether the communication was made, or the document 
was prepared, for the dominant purpose of the lawyer providing legal advice or legal services’  

-‐   The test is no longer the ‘sole purpose test’; Esso Australia 
-‐   If statute does not apply, the common law test is also the dominant purpose test; Esso Australia  
-‐   Test is anchored to the purpose for which document was brought into existence; Propend Finance 

•   Question of fact; Southland Coal 
•   Cause of its existence must be the seeking/provision of professional legal advice; Waterford  
•   If the document would have been prepared irrespective of the intention to obtain 

professional legal services, it will not satisfy the test; Grant v Downs 
-‐   The dominant purpose test is to be determined objectively; Esso Australia 

•   ‘Having regard to all circumstances in which communication made and its nature’; Grant 
•   However, note that the subjective purpose will always be relevant and often decisive; Esso 

-‐   The existence of ancillary purpose is not fatal to a claim; Southland Coal  
 
Loss of client legal privilege  
s 121-126 of the Evidence Act 
Privilege may be lost where:  

-‐   It would prevent enforcing a court order; s 121 (2) of EA 
-‐   Where the communication/document affects the rights of a person; s 121 (3) of EA 
-‐   There has been a waiver/consent (s 122): see more below 
-‐   Defendants; s 123 of EA 
-‐   Where there are joint civil clients; s 124 of EA 
-‐   A communication or document was made in ‘furtherance of the commission of a fraud or an 

offence or the commission of an act that renders a person liable to a civil penalty’ (s 125 (1)(a)), or a 
communication or document that the ‘client or lawyer knew was made or prepared in furtherance 
of a deliberate abuse of a power’ (s 125 (1)(b))  

-‐   Where communication necessary to understand another one that has lost privilege; s 126 of EA 
 
Waiver of client legal privilege 
First note that privilege belongs to the client, so the client is the person that can waive it; Mann v Carnell  
 
s 122 of the Evidence Act, amended to adopt the common law test of waiver as stated in Mann v Carnell 

•   Mann v Carnell: ‘what brings about the waiver is the inconsistency, which the courts, where 
necessary informed by considerations of fairness perceive, between the conduct of the client and 
maintenance of the confidentiality; not some overriding principle of fairness operating at large’ 

o   Even where they do not intend to waive 
 
 


