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Unconscionable Conduct 

The doctrine of unconscionable conduct developed in the 18th century as the English courts of 
equity sought to protect expectant heirs from the capricious dealings of those who preyed upon their 
youth and naivety. ---- Earl of Chesterfield v Janssen (1751) 28 ER 32. 

In Aylesford v Morris (1873) 8 Ch App 484, 491, Lord Selborne summarised the disparity of 
experience and power between the expectant heirs and those seeking to ‘catch bargains’ by stating, 
“power and influence are generally possessed, in every transaction of this kind, by those who trade 
upon the follies and vices of unprotected youth, inexperience, and moral imbecility.” 

There are three main elements of unconscionability.  
1. First, one party must be at a special disadvantage. Louth v Diprose (1992) 175 CLR 621; 

Bridgewater v Leahy (1998) 194 CLR 457. 
2. Second, the other party must know that the special disadvantage exists. Commercial Bank of 

Australia v Amadio (1983) 151 CLR 447. 
3. Third, the other party must have taken an unconscientious advantage of the party with the 

special disability. Louth v Diprose; Virginia Nemeth (by her tutor) v Australian Litigation 
Funders Pty Ltd [2013] NSWSC 529; Gel Custodians Pty Ltd v Dyer [2014] WASC 177. 

The primary defence to a claim of unconscionability is to show that the transaction was fair, just 
and reasonable. See Commercial Bank of Australia v Amadio (1983) 151 CLR 447;  

The considerations that come into play under this defence are:  
(i) the amount of money paid by the stronger party to the weaker party;  
(ii) the existence of independent advice;  
(iii)the ability of the weaker party to fully comprehend the transaction or that the stronger party had 

no knowledge of the weaker party’s weaknesses - Commercial Bank of Australia v Amadio 
(1983) 151 CLR 447, 474.  
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Undue Influence 

Undue influence, where established, will render a contract voidable. It occurs when there is an 
inequality of power between the contracting parties which results in the weaker party entering into a 
contract with the dominant party. Not all such transactions will result in a remedy - but where the 
influence that exists between the parties can be classified as 'undue' the weaker party will have the 
choice of rescinding the contract. 

Undue influence may take two forms; express undue influence (where the dominant party acts in 
such a way as to effectively deprive the other of their free will - this overlaps with duress) and 
presumed undue influence which occurs where the dominant party holds a position of trust or 
confidence over the weaker party (such as solicitor and client - in such a case it will be presumed 
that the influence that existed between them when entering the contract was 'undue' unless the 
dominant party can prove otherwise) 

Express (actual) undue influence 
Express - or actual - undue influence arises when a gift/contract results from unfair and undue 
pressure by the beneficiary and not free and independent judgment. See Justice Starke, Johnson v 
Buttress (1936) 56 CLR 113 at 126 

Presumed undue influence 
Undue influence may be presumed from the relations existing between parties. There is no 
exhaustive list of relations giving rise to a presumption of undue influence. It includes 
 • parent and child 
 • guardian and ward 
 • trustee and cestui que trust 
 • solicitor and client 
 • physician and patient 
 • cases of religious influence. 
More broadly, the presumption of undue influence arises whenever 'the relation between donor and 
donee is such that the latter is in a position to exercise dominion over the former by reason of the 
trust and confidence reposed in the latter' (Chief Justice Latham, Johnson v Buttress (1936) 56 CLR 
113 at 119) 

In cases where undue influence is presumed, the donee must prove that the gift was the free/
voluntary exercise independent will. While it is not essential to show that the donor received 
independent legal advice, this is the clearest and most obvious mechanism for overcoming the 
presumption (Chief Justice Latham, Johnson v Buttress (1936) 56 CLR 113 at 119). It will be more 
difficult for the donee to overcome this presumption where the donor is 'illiterate or weak-
minded' (Chief Justice Latham, Johnson v Buttress (1936) 56 CLR 113 at 119).


