
Taxation Law Notes 
 

Steps Provision 
Determine Residency 
Status 

Resident of Australia defined in s. 6(1) of ITAA36 (Individual and Company) 
Residency affects what ordinary income is included for tax purposes: 
 
s. 6-5 ITAA97 

• Australian Resident – includes ordinary income from all sources 
• Foreign Resident – includes ordinary income from Australian sources 

 
Tests for Individuals 
Person Resides in Australia 
 
The primary residency test is whether an individual resides in Australia. As there is 
no definition of ‘resides’ in the Australian income tax law, the ordinary meaning of 
the word applies  
 
TR 98/17 contains relevant factors to assist in determining if an individual resides 
in Australia and examples that illustrate how the ATO applies this test. The relevant 
factors include: 
 

• Intention or purpose of presence 
• Family and business or employment ties 
• Maintenance and location of assets 
• Social and living arrangements 
• Physical presence in Australia  

 
If an individual is a resident under this test, the other tests do not need to be 
considered (FCT v. Applegate). 
 

FCT v Applegate (1979) ATC 4307
• Taxpayer moved to a Vila in New Hebrides to establish an office of a 

Sydney Law Firm. He stayed there for two years but returned whne his 
wife had a baby. He become seriously ill and return to Australia.  

• High Court determined that TP’s permanent place of abode was outside 
of Australia basing this on the objective test that permanent does not 
mean everlasting or forever but is relevant to the financial year being 
assessed.  

• Not subjective intention of whether they are coming back to Australia 
• Important to look at whether the TP has abandoned any residence or 

place of abode he may have had in Australia. Each FY is to be looked 
at separately. 

 
Domicile Test (If a person leaves Australia) 
A person is an Australian resident if their domicile is in Australia, unless it can be 
shown that their permanent place of abode is outside Australia There are three 
basic types of domicile:  
 

• Domicile of origin (at birth, a child adopts the domicile of the father, or for 
an ex-nuptial child, the domicile of the mother) 

• Domicile of choice (inferred by law – for example, where a migrant decides 
to live permanently or at least indefinitely in another country) 

• Domicile by operation of law (imposed by law – for example, an infant’s 
domicile is that of their parents and changes when the parents’ domicile 
changes)  

 
Determining a person’s ‘permanent place of abode’ involves weighing up factors 
that are similar to those outlined above under the ‘resides’ test (FCT v. Applegate 
and IT 2650)  
 
Considerations under IT 2650 

• Intended and actual length of individuals stay in overseas country 
• Intention either to return to Australia at some definite point in time or to 

travel to another country 



• The establishment of a home outside of Australia 
• Abandonment of any residence or place of abode the individual may have 

had in Australia 
• The duration and continuity of the individual’s presence in the overseas 

country 
• The durability of association that the individual has with a particular place 

in Australia 
 
A person retains their domicile of origin unless and until they acquire a domicile of 
choice in another country (the person’s intention has to be to make their home 
indefinitely in that other country – see s. 10 of the Domicile Act) 
 
More than 183 days test (coming into Australia) 
A person who is physically present in Australia for more than half the income year, 
whether continuously or intermittently, is said to have a constructive residence in 
Australia unless it can be established that: 
 

• Their usual place of abode is outside Australia 
• They do not intend to take up residence in Australia  

 
Resident Company 
Place of Incorporation 
 
Place of incorporation is a question of fact, ascertained by searching the company 
register maintained by the Australian Securities and Investments Commission 
(ASIC). 
 
For Company’s not incorporated in Australia but which carries on business 
in Australia 
 
Central Management and Control in Australia 
 
This requirement focuses on the who, when and where of a company’s strategic 
decision-making (i.e. where management and control decisions at the highest level 
are made (Koitaki Para Rubber Estates Limited v. FCT)). Where effective control 
and decision-making is in Australia, and the offshore board is a mere ‘rubber stamp’, 
central management and control will be in Australia (see Bywater Investments Ltd 
v. FCT, which distinguished the decision in Esquire Nominees Ltd v. FCT in the 
context of an offshore company that was ‘having its strings’ pulled by the de facto 
controller in Australia) 
 
The ATO has released its view on central management and control and whether a 
company carries on business in Australia in TR 2018/5. In the ATO’s view, if the 
central management and control of a company is in Australia, then the company will 
carry on business in Australia, and thus be a resident. 
 
The ATO has also released additional draft guidance on where a company’s central 
management and control is located in PCG 2018/D3. 
 
The residence of the shareholders who control the voting power is a question of 
fact. A change of shareholder residence may trigger a change of residence for the 
companies they control 

Sources of Income Ordinary Income 
 
Defined in 6-5(1) ITAA97 – ‘income according to ordinary concepts’ – quoted from 
the case Scott v. CoT (1935) – judicial concepts and ordinary meaning 
 

Factor Explanation
Employment or Services  Amounts that are incidental to employment or services rendered 

are income (e.g. tips for a waiter: Kelly v. FCT; Scott v. FCT 
(1966)) 

Carrying on a business Amounts that are an ordinary incident of the taxpayer’s business 
(e.g. proceeds from selling trading stock) will be income. 
 
Courts are often called on to address the threshold question: Is the 
taxpayer carrying on a business? And, if so, is the amount 
generated in the course of that business activity? (FCT v. Stone; 
FCT v. Myer Emporium) 


