
Property 

TOPIC 1 - CONCEPTS 

 

1.1 Definition 

Property describes the relationship between a legal person in relation to a thing. 

 
tangible or intangible, such that the so-called owner can exclude others from certain 
activities and permit others to engage in those activities and in either case, secure the 
assistance of the state  

Property includes the right to use or enjoy, right to exclude others, and right to alienate 
(Milirrpum per Blackburn J  plaintiffs usage of land did not fall into system of private 
property because it was communal land, did not exclude others, was not for alienation). 

Property does not automatically confer absolute or full beneficial ownership (Yanner v 
Eaton). 

 

1.2 Characteristics 

Ownership is rarely absolute in the true meaning: subject to rights of others and/or the 
State. 

Difference between property and contractual right is the scope of enforceability against 
third parties. Property is in rem, concerning certain things without regard to the people 
enforced against. Contractual right is only against the other party of the contract. Property 
right is against the world, property right is therefore superior to contractual right. 

King v David Allen & Sons 

- Allowing someone to use the land (license) is not the same as having property rights 
over the land. Cannot be enforced against the world if it is informal. 

- Would be a breach of contract of the license agreement. 

 

1.3 Theories of Property  in support for private property.  what 
justifications are there for private property. 

Utilitarian Perspective  property rights are required to improve the welfare of the 
community as a whole.  

Economic Efficiency  property rights required to maximise the efficient use of the land by 
giving it to the person who would best use it. 

-  property rights arise out of a reward for the investment of time, 
effort, and capital. 
should be entitled to o  



Human Right  Individuals have a natural right to hold property. 

Personality Theory  Allows for people to express their personality. 

First Occupation  A person had found the property first before anyone else. 

 

1.4 New Property Rights 

Courts generally reluctant to create new property rights, though there are some recent 
exceptions (Victoria Park Racing). 

 

Restrictive Covenant   

Restrictions on the use of the land that remains attached to the land on sale if prior knowledge 
is given.  

- An equity that is attached to the land, no one purchasing with notice of that equity 
can stand in a different situation from the party from who he purchased (i.e improve 
the land and sell for a profit; Tulk v Moxhay) 

 

Human Tissue   

Traditional view: there is no property in a person or corpse  people cannot be bought or sold. 

- Doodeward v Spence  when a person applies skill to human tissue (e.g preserving it, 
2 headed baby in a jar) to the effect of differentiating a mere corpse 
awaiting burial , property rights may arise. 

- Bazley v Wesley Monash IVF  He signed a consent form which acknowledged that 
Monash would not, without his express consent, allow the sperm to be used for 
conception in the event of his death. The court held that sperm is human tissue 

nal representative (Bazely) as his 
legal personal representative upon death. This case distinguished sperm from the 
whole of the living human body, which is incapable of becoming the subject of 
ownership. In some circumstances it is not improper, against human health, or 
immoral for human tissue to be owned. 

- Moore v Regents  a person does not retain a proprietary interest in their excised 
tissue which has been used in scientific research or commercial products (however 
the defendants profited from this research, potentially do not have interest in 
commercial endeavours as well. 

- Minority (Mosk)  
that is stolen from research laboratory, then conversion would lie with the thief. 
Should have a right at least to how the tissue is used. 

 CHILLING EFFECT on scientific research
, records simply need to be properly kept. 



 Rights already protected by informed consent, including economic interest. 
Breach of fiduciary duty. 

 
commercial purposes, or no private individual or entity may benefit from the 
tissue. Rather it bars the plaintiff from obtaining benefit from the cells. 

 Selling of tissue out of economic necessity, selling of human flesh. 
- Human Tissue Act 1982  Person can provide consent for the removal of 

regenerative tissue for the purpose of transplanting into another person or 
therapeutic/medical/scientific purposes. 

 Adult can consent to removal of non-regenerative tissues (taken only within 
24 hours after consent is given). 

 Act DOES NOT prevent donation of blood. 
 Regenerative tissues (eg blood, fingernails, hair etc) are capable of ownership. 

Note that this also includes gamete and embryos. 

 

Native Title   

Milirrpum v Nabalco  Australia was declared uninhabited land (terra nullius), Crown has 
radical or ultimate title (sovereign power). 

Cf Mabo v Queensland  Recognised native title, but radical ownership of Crown is not 
extinguished unless claimants can prove they have a special and continuing relationship 
with the land (ma or may not be based on possession).  

- May be held by communities. 
- Native title was not extinguished on annexation, ultimate title does not confer 

beneficial title, only where title has been extinguished through granting of fee simple. 
- Crown has ultimate owner may extinguish native title if it has granted fee simple 

interest in the land. 

 

Statute 

- Property rights have been created through Copyright Act 1968, Designs act 2003, 
Trademarks Act 1995 

 

Victoria Park Racing & Recreation Grounds v Taylor 

- Observation in itself does not prevent the use and enjoyment of the land. 
- Spectacle cannot be owned, may attempt others from viewing your land but you 

cannot legally prevent them from doing so. 

 

New Proprietary Rights 

For  Social/technological advancement, fairness, justice 



Against  certainty, difficulty in classification, adverse consequences, moral reasons.  

1.5 Classification of Property 

 

 

Different Property have different rights associated with them. 

 

1.6 Doctrine of Fixtures 

PLA s 18  Land is any tenure, and mines and minerals whether or not held apart from the 
surface, buildings or parts of buildings (whether the division is horizontal, vertical or made in 
any other way) and other corporeal hereditaments. 

- Fixture is a chattel so attached to the land as to become part of the land itself. 
- Ownership of land entitles a landowner to ownership of fixtures. 

 

Cases where this may arise: 

- Land is Sold: fixtures are passed to the buyer under contract of sale (chattels only 
passed if specifically identified). 

- Land is mortgaged (or charged):  interest will generally 
include fixtures (but not chattels). 

- Land is leased to a tenant: special rules apply to fixtures installed by a tenant. 
- Land owner dies: fixtures automatically pass to those entitled to the real estate not to 

those entitled to personal property. 
- Land is given by gift: only fixtures will be passed to the new owner (not chattels). 


