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INTRODUCTION TO INTERNATIONAL LAW 
International Law as a Legal System 

• The concept of International Law originated with the 1648 Peace of Westphalia. The term was 
further developed in the 19th Century with greater globalisation. 

• Globalisation encouraged states to cooperate, rather than coordinate. This was a big change. 
• International law allowed states to create the laws that they themselves were subject to, but with 

few effective enforcement mechanisms, adherence is often questionable. 
• Self-help is imperative for states in order to obtain security in the international order, whether this is 

done through treaties, military expansion, alliances or trade agreements. States use other states to 
help themselves. 

• Under international law, war is condemned in favour of peaceful dispute resolution mechanisms, 
such as the ICJ. This is not always adhered to. 

• States have a due diligence obligation, which means that it must not knowingly allow its citizens to 
limit the rights of other states. 

• Only a few crimes are punishable under international law; genocide, war crimes and crimes against 
humanity. 

• International law is only limited by the scope of treaties that empower it. 
 
SUBJECTS OF INTERNATIONAL LAW 
Defining Subjects and Distinguishing Objects 

• States are the recipients or subjects of international law. In order to be a subject, the actor must 
have rights and obligations as outlined by international law, but also have the capacity to exercise 
these. 
 
States as the Primary Subjects of International Law 
Definition of the State 

• The Montevideo Convention on the Rights and Duties of States (1934) in article 1 states that 
subjects of international law must have ‘a 1permanent population, 2defined territory, 3government, 
and 4the capacity to enter into relations with other states’. 

• The capacity to exercise international law rights and obligations is manifested by a state’s ability to 
1bring a claim to the UN, 2conclude a treaty, or 3make diplomatic representation. 

• Therefore, the individual is not a recipient of international law under this definition, but is covered 
by international human rights law. 

• Size of territory is not important, and neither is geographic unity. 
• Although various international organisations such as the Red Cross and Greenpeace fulfil elements 

of capacity, they have less legal personality than states. 
• The Badinter Commission (1991) does not include the capacity to enter into interstate relations as a 

component for statehood. It instead defines a State ‘as a community which consists of a territory 
and a population subject to an organised political authority; that such a State is characterised by 
sovereignty’. 

• Territory must be a natural formation (re Duchy of Sealand (1978)). Only a part of the earth’s surface 
can be considered territory for the purposes of international law. Includes maritime territory. 

• The Duchy of Sealand case failed as it ‘fails to satisfy even the first condition (of Statehood) as it does 
not possess a State territory within the meaning of international law’. 

• However, if there is a natural formation that is artificially extended, that is ok. This is important for 
the South China Sea dispute, and also explains the legality of island building in the UAE. 

• Nicaragua v Colombia (2012) defines an island as ‘naturally formed areas of land which are above 
water at high tide’ ‘not by reference to its geological composition’. 

• In terms of maritime territory, the territorial sea extends 12 nautical miles from the low tide mark. 
The sovereign air space extends above this to the lowest orbital point of a sattelite. Third parties  


